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Environmental Quality 


The President’s Message to the Congress Transmitting 
the Fourth Annual Report of the Council on 
Environmental Quality. September 17, 1973 


To the Congress of the United States: 

I am pleased to transmit to the Congress this Fourth 
Annual Report of the Council on Environmental Quality. 

The year 1970, when I transmitted the Council’s First 
Annual Report, signalled a time of great environmental 
awakening in the United States. Much has been accom- 
plished in the succeeding three years. 

In place of organizational disorder and fragmentation, 
we have developed institutions capable of dealing with 
environmental problems in a systematic and effective way. 
At the Federal level, the Council on Environmental Qual- 
ity and the Environmental Protection Agency were estab- 
lished in 1970. Most States have created similar offices, 
giving greater prominence and coherence to their own 
environmental programs. 

We have also enacted new and stronger environmental 
protection laws and have made substantial progress in 
defining problems, establishing goals, and designing strat- 
egies for abating pollution and preserving our natural 
heritage. The chapter in this report entitled “Perspectives 
on Environmental Quality” describes the important prog- 
ress we have made. In some instances, such as air pollu- 
tion, a national program is well advanced. In other areas, 
such as noise pollution, our work is just beginning. But 
in all areas, our knowledge about the environment and 
our capacity to protect and preserve it increase day by 
day. 

Our energies have not been confined to domestic en- 
vironmental problems. In the world community we have 
provided strong leadership in responding to environmen- 
tal concerns and in fostering international efforts to solve 
problems which transcend national boundaries. The 


chapter “International Action to Protect the Environ- 
ment” summarizes the progress made in recent years in 
protecting the oceans, controlling transboundary pollu- 
tion, and preserving the fragile natural heritage of our 
planet. 

Other chapters in this report further illustrate the gains 
that have been made. American initiative—our ability to 
solve problems rather than simply bemoaning them—has 
increasingly been turned to environmental improvement 
in recent years and the results are becoming evident in 
one area after another. 

The chapter on “Cleaning Up the Willamette,” for 
example shows that a grossly polluted river can be re- 
stored to purity and health. Fifty years ago this Oregon 
river was offensive to the senses. Today the waters are 
clean and salmon migrate upstream in the fall. The people 
of Oregon, whose determination brought about the 
cleanup, are now taking action to preserve and assure 
public access to the shoreline of this restored river. 

The chapter entitled “The Urban Environment: To- 
ward Livable Cities” describes new signs of life and vigor 
in our cities and shows what private citizens can do to 
create urban environments that enhance the quality of 
life. 

The chapter on “Environmental Status and Trends” 
indicates that the air quality in our cities is improving. 
Further progress will occur as the Clean Air Act con- 
tinues to be carried out. 

As in so many other areas of national concern, our 
progress should inspire us to get on with the job that 
still remains. In my National Resources and Environment 
Message in February, I resubmitted 19 bills for Congres- 
sional action and also submitted several new proposals. 
Some of the most important measures—including pro- 
posals for the regulation of land use and the control of 
toxic substances—have been before the Congress for 21/2 
years. Passage of these measures is crucial to the environ- 
mental well-being of America. The time for action is 
upon us. 

Land use control is perhaps the most pressing envi- 
ronmental issue before the Nation. How we use our land 
is fundamental to all other environmental concerns. There 
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is encouraging evidence that the American people have 
reached a new perception and appreciation for this chal- 
lenge. In our past, we wrestled a nation out of wilderness. 
We cleared and developed the land. If we despoiled it, 
there was always fresh land over the horizon, or so it 
seemed. But now we know that there must be limits to 
our use of the land, not only limits imposed by nature on 
what the land can support, but also limits set by the 
human spirit—for we need beauty and order and diversity 
in our surroundings. 


I believe that land use regulation should be primarily 
a responsibility of local governments, where responsive 
leaders are most likely to understand the choices that 
have to be made. Nevertheless, I am also convinced that 
Federal legislation is needed now both to stimulate and 
to support the range of controls that States must institute. 
I urge the Congress to enact my proposal for land use 
control, a proposal which would authorize Federal as- 
sistance to encourage the States—in cooperation with 
local governments—to protect lands of critical environ- 
mental concern and to control growth and development 
which has a regional impact. 


I also urge the Congress to act quickly to prevent con- 
tinued ravaging of our land and water through uncon- 
trolled mining. My proposed Mined Area Protection Act 
would establish Federal requirements to regulate surface 
and underground mining. By requiring mining operators 
to post adequate performance bonds and satisfy stringent 
Federal reclamation standards, this legislation would re- 
quire that mined lands be restored to their original condi- 
tion or to a condition that is equally desirable. We need 
the fuels and minerals that are now in the earth, but we 
can—and must—secure them without despoiling and 
devastating our landscape. 


There is other important land use legislation pending 
before the Congress which also deserves prompt enact- 
ment. The Powerplant Siting Act would assure that 
needed generating facilities are constructed on a timely 
basis with full consideration of environmental values. The 
Natural Resource Land Management Act would provide 
a management policy emphasizing strong environmental 
safeguards for one-fifth of our Nation’s land area that is 
managed by the Bureau of Land Management. 

Because a number of differing values and perspectives 
must be reconciled, the regulation of land use will never 
be a simple matter. The “Perspectives” chapter of this 
report describes the anti-growth sentiment emerging in 
some communities and points to the need to reconcile 
controls on unwanted growth with provision for essential 
regional development. The chapter on “The Law and 
Land Use Regulation” discusses the balance which must 
be struck between the need to protect private property 
and the need to preserve the environment. This is not a 
question to be dealt with from Washington, however, but 


one that State and local governments and courts must 
work out. The Council’s chapter on this subject should 
be helpful to these groups, the legal profession and pri- 
vate citizens in developing a more complete understand- 
ing of this important issue. 

In the final analysis, the struggle for environmental 
quality rests with the citizens of our Nation. The chapter 
on “The Citizens’ Role in Environmental Improvement” 
shows that concern for the environment is not merely a 
passing fad but rather has become an integral part of 
American life. 

The Fourth Annual Report of the Council on Environ- 
mental Quality demonstrates our considerable progress 
in arresting environmental decay. It also helps to chart 
the path we must follow if we are to continue this prog- 
ress in the future. I commend the members and staff of 
the Council for their efforts in producing this valuable 
document, and I urge the Congress and the public to 
give this report their full and careful consideration. 


Ricwarp Nixon 
The White House, 


September 17, 1973. 


NOTE: The President received the Council’s report during a meet- 
ing at the White House with John A. Busterud, Acting Chairman, 
Beatrice E. Willard, member, and Russell E. Train, former 
Chairman. 

The report is entitled “Environmental Quality: The Fourth 
Annual Report of the Council on Environmental Quality—Septem- 
ber 1973” (Government Printing Office, 499 pp.). 


Child Health Day, 1973 


Proclamation 4244. September 17, 1973 


By the President of the United States of America 
a Proclamation 


There are few things in life more delightful than the 
sight of healthy children—enjoying their youth and look- 
ing forward to a long and fulfilling life. One of our most 
important national responsibilities is the assurance of full 
and healthy development for the children of America. 

Parents, of course, have the primary responsibility for 
the health of their children and the home is the greatest 
single influence on child development. But the responsi- 
bility for child health is also shared by a wide range of the 
institutions which help meet children’s needs. In a sense, 
almost everything we do as a people to foster better social, 
economic and environmental conditions can have an im- 
pact for good on the health of the American child. 

Each year since 1928, we have set aside one day as 
Child Health Day to recognize the enormity of our individ- 
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ual and national responsibility and to reaffirm our com- 
mitment to child health, 

By joint resolution of May 18, 1928, as amended (36 
U.S.C. 143), the Congress requested the President to issue 
annually a proclamation declaring the first Monday in 
October as Child Health Day. 

Now, THEREFORE, I, RicHarp Nixon, President of the 
United States of America, do hereby proclaim Monday, 


1135 


health to join in such activities as will help alert all Amer- 
icans to the vital importance of improving child health. 

In Witness WHEREOF, I have hereunto set my hand 
this seventeenth day of September, in the year of our Lord 
nineteen hundred seventy-three, and of the Independence 
of the United States of America the one hundred ninety- 
eighth. 


RicHARD NIxon 


October 1, 1973, as Child Health Day. I invite all citi- 


: alge. # ; 5 [Filed with the Office of the Federal Register, 5:10 p.m., 
zens, agencies and organizations concerned with child 


September 17, 1973] 





VISIT OF PRIME MINISTER ZULFIKAR ALI 
BHUTTO OF PAKISTAN 


Remarks of President Nixon and Prime Minister Bhutto at the Welcoming 
Ceremony in the East Room. September 18, 1973 


THe Preswent. Mr. Prime Minister, Mrs. Bhutto, all of our dis- 


tinguished guests from Pakistan, and all of our other distinguished guests 
from the United States: 


Mr. Prime Minister, you are no stranger to our country. You not 
only have made many visits here, we are very proud of the fact that 
in my native State of California you attended the great University of 


California for 3 years. 

I am no stranger to your country. I have visited it with Mrs. Nixon 
when I was Vice President on two occasions, on two occasions or three 
occasions when I was out of office, and then again in 1969. 

As you come to our country today, however, you come in a different 
capacity. For the first time, it is my honor on behalf of all of our guests 
and the American people to welcome you as the head of your Govern- 
ment. In welcoming you, it gives me an opportunity to remind the 
American people and the people of Pakistan, and for that matter the 
people of the world, of the friendship that has bound our two countries 
together for over a generation. You, who have seen our country, know 
that friendship. I, who have visited your country, know it well. 

I can only say that it is a friendship that will continue in the years 
ahead. And I can add this: that the independence and the integrity of 
Pakistan is a cornerstone of American foreign policy. 

I can also add that our hearts have gone out to you in the difficult 
times through which Pakistan has passed over the past few months— 
and years, for that matter. And certainly you deserve the congratulations 
of the whole world for the way that you have guided your country in 
this era of trying to restore the nation after the ravages of war. And, 
as if that were not enough, then to have come upon your country one of the 
worst floods in history would seem to have been too much for a brave 
people, as your people are brave, but also for a new leader. 

But even in that period, too, your people have shown that whether 
it is war or whether it happens to be the ravages of nature, you will 
survive and you will come through stronger in the end, and with your 
leadership, you have demonstrated that over and over again. 


Volume 9—Number 38 





PRESIDENTIAL DOCUMENTS: RICHARD NIXON, 1973 


In our meetings, we will, of course, discuss the bilateral issues which 
we have between us in which we find ourselves on basic agreement in 
so many areas. We will discuss what contribution we can make to an 
era of peace in the whole subcontinent, as well as in the balance of Asia, 
and I trust also we will have the opportunity to get your views on world 
problems generally, because no country in the world can any longer 
be apart from the rest of the world, and what happens halfway around 
the world, in Pakistan, for example, affects us, and what happens half- 
way around the world from you affects you. And so together, I am sure 
that our talks will contribute to not only better relations between our two 
countries but also a more peaceful world for our children in the years to 
come. 

And finally, on one, shall we say, symbolic note, as you know, we 
are having this ceremony in the East Room and only a few of those 
who wanted to welcome you could be here. I woke quite early this 
morning, at 7:30, and it was raining, and all of the splendid honor 
guards that had trained for weeks for your arrival were gone, and I 
thought of the fact that on your previously scheduled visit that I con- 
tracted pneumonia, and you were unable to come at that time, and the 
rain was coming down, and I reluctantly gave the order, because we could 
not tell how long the rain would last, that we would move inside. 

But now as you arrive at 10:30 today, the skies have cleared, and 
so your country, which has had the ravages of floods, you now see clear 
skies and I think these clear skies indicate that for the time ahead, 
Pakistan and the United States can look forward to a better time, a time 
of peace and a time of progress. 


THE Prime Minister. Mr. President, Mrs. Nixon, distinguished friends: 


Mr. President, your kind and generous words of welcome are heart- 
warming, and I am overwhelmed by the sentiment you have expressed. 

As you have said, I have come to these shores before as a student 
and on many occasions as a representative of my country. I have seen 
the magnificent evolution of the relations between your great country 
and my country; vast oceans and continents separate our two peoples, 
and yet there is an ease of communication and of understanding. 

Our relations are not burdened or encumbered by modern postula- 
tions and sermonizations to each other. We share a host of common 
affinities despite the diversities and the distances that separate us. 

I can assure you, Mr. President, that the people of Pakistan warmly 
cherish this relationship with your country and your people. 

We are aware of the wholesome contribution that your country and 
your Government have made to the cause of peace and to the normaliza- 
tion of relations in the subcontinent. We value your contribution, and, 
as we admire the search you are making for a new international structure 
based on the concept of lasting peace which has eluded us so far, we 
feel confident that with the imagination you have demonstrated and the 
tenacity you have shown to evolve this structure of peace, that your efforts 
will succeed. And to whatever extent Pakistan can travel with you on 
this magnificent search for a lasting peace, we will wholeheartedly offer 


that cooperation to the extent that our limited goal traverses with your 
worldwide responsibilities. 
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The memories of the past are many but I can assure you that these 
memories do not in any way displace or dispel the newness of this occasion 
when I come here to represent my country as its Prime Minister. 

I am looking forward to our discussions. We know that you are 
well-acquainted with our problems. At one time it was said that in the 
recent past your Administration tilted towards Pakistan. That, Mr. Presi- 
dent, was a tilt for justice and a tilt for equity, which is characteristic 
of your distinguished career as a statesman and a builder of peace. 

I am sorry that the ceremonies were somewhat marred by the 
rains but nothing can mar the eternal friendship and warmth between 
our two peoples, and that is more important. It has augured well by the 
sudden reappearance of the blue skies, and I am glad that the blue 
skies are smiling at us. 


Thank you. 
NoTE: The President spoke at 10:40 a.m. in the East Room at the White House. 


The Prime Minister was given a formal welcome with full military honors at the 
North Portico. The President and the Prime Minister then proceeded to the East 


Room for their exchange of remarks. The ceremony was held in the East Room 


because of inclement weather. 





United States Ambassador to Pakistan 


Announcement of Intention To Nominate 


Henry Alfred Byroade. September 18, 1973 


The President today announced his intention to nomi- 
nate Henry Alfred Byroade, of Woodburn, Ind., to be 
Ambassador to the Islamic Republic of Pakistan. He will 
succeed Joseph S. Farland who held the post from Sep- 
tember 1969 until May 1972. 

From July 1969 until May 1973, Ambassador Byroade 
served as Ambassador to the Philippines. He is a Career 
Minister in the Foreign Service. From 1968 to 1969, 
Ambassador Byroade was State Department and Foreign 
Affairs Adviser to the Industrial College of the Armed 
Forces. 

He was born in Allen County, Ind., on July 24, 1913. 
Ambassador Byroade received his B.S. degree from the 
U.S. Military Academy in 1937 and his M.S. degree in 
engineering from Cornell University in 1941. During 
World War II, he attained the rank of brigadier general 
at age 32. His service included command of the Services 
of Supply in eastern India, command of the Services of 
Supply in eastern China, responsibility for air base con- 
struction in China, and a tour of duty in the United 
States with the Army General Staff where he was re- 
sponsible for coordination of policy affecting operations 
in India, China, and Southeast Asia. 

Ambassador Byroade began his career in the State De- 
partment in March 1949 when, on loan from the De- 
partment of the Army, he was appointed Deputy Director 
of the Office of German and Austrian Affairs. He became 


Director of the Bureau of German Affairs in November 
1949, and Assistant Secretary of State for Near Eastern, 
South Asian, and African Affairs in April 1952. On 
January 24, 1955, he was assigned to Egypt as Ambas- 
sador, and on July 26, 1956 became Ambassador to 
the Union of South Africa. Ambassador Byroade was 
appointed Ambassador to Afghanistan on January 29, 
1959. On February 19, 1962, he was detailed to the U.S. 
Arms Control and Disarmament Agency as Chairman 
of the Disarmament Advisory Staff. In September 1963, 
Ambassador Byroade became U.S. Ambassador to 
Burma. 

His military decorations include the Distinguished 
Service Medal, the Legion of Merit (with two oak leaf 
clusters), the Air Medal, and several foreign decorations. 

Ambassador Byroade is married to the former Jitka 
Donda Henson, and he has three sons and one daughter. 


National Employ the Handicapped 
Week, 1973 


Proclamation 4245. September 18, 1973 


By the President of the United States of America 
a Proclamation 
This country was founded upon a promise made to 


all of its people: That our government would work to 
assure every citizen a fair and equal start in the race of 
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life. Implicit in this promise is the concept that a per- 
son has a right to compete for any job he is able to 
perform. 

This promise has been kept for a great many of our 
people, but not for all. Too many handicapped per- 
sons—particularly young disabled veterans—are unable 
to find work. 

Perhaps the greatest difficulty a handicapped person 
faces is not his own disability, but rather the attitudes 
of society concerning that disability. Yet handicapped 
people are able to perform a wide range of jobs with 
great skill and efficiency. The employer who hires the 
handicapped is not only helping them; he is also helping 
himself and his country. 

Let us all work therefore to make good on the promise 
America has always held out to its people—allowing 
each person who is willing to work and who is qualified 
to work a fair chance to work. 

Now, THEREFORE, I, RicHarp Nixon, President of 
the United States of America, in accordance with a joint 
resolution of the Congress approved August 11, 1945, as 
amended (36 U.S.C. 155), do hereby proclaim the week 
of October 7, 1973, as National Employ the Handicapped 
Week. 

I urge the Nation’s Governors, mayors, and all other 
public officials, as well as leaders in every area of Ameri- 
can life, to join with the handicapped themselves in 
making this observance a time of new awakening in our 
country to the value and the importance of employing 
handicapped men and women. 

In Witness WHeEREOF, I have hereunto set my hand 
this eighteenth day of September, in the year of our Lord 
nineteen hundred seventy-three, and of the Independence 
of the United States of America the one hundred ninety- 
eighth. 

RicHarD Nixon 


[Filed with the Office of the 


Federal Register, 
September 18, 


5 p.m., 
1973] 


Visit of Prime Minister Zulfikar 
Ali Bhutto of Pakistan 


Exchange of Toasts Between the President and the 
Prime Minister at a Dinner Honoring the Prime 
Minister. September 18, 1973 


THE PresweENT. Mr. Prime Minister and Mrs. Bhutto 


and our distinguished guests from Pakistan and the United 
States: 


We are very honored, Mr. Prime Minister, to have you, 
Mrs. Bhutto, the members of your official party here in 


this room tonight, and we only regret that the room is so 
small that all of the friends that you have—and there are 
legions in this country—could not be here to honor you 
and to express their friendship for Pakistan and the people 
of Pakistan. 

On this occasion, I would like to speak in somewhat 
personal terms, since this is essentially a dinner honoring 
you personally and your wife personally. I think of all of 
the leaders of great nations that have visited this country 
since I have had the privilege of being here as President 
and in a way I think I have known you longer, although 
we did not meet at the time, than any other, because in 
the year 1950, when I was a very young Congressman 
campaigning for the United States Senate, you were a 
very young student at the University of California. And 
so, while we did not meet, we knew each other, in a way. 
[Laughter] 

Much has happened since then. Neither of us would 
have guessed that in 1950, in 1953 we would meet again 
in Pakistan, when you were still very young. You and 
Mrs. Bhutto had been married only 2 years, and Mrs. 
Nixon and I were so honored to meet you then at the 
residence of our Ambassador on our first trip around the 
world. 

In 1964 there was another meeting. I should not really 
disclose this to such a large group, but this is a group that 
is so small that a secret can be kept. [Laughter] And in 
Washington that is saying a very great deal today. 

But in 1964, I met Mrs. Bhutto again, at a private 
party, at which her husband was not present and my wife 
was not present. [Laughter] I was traveling around the 
world by myself with a friend on a business trip, and the 
Prime Minister was on his official duties traveling abroad. 

And then, of course, again we have had the occasion of 
meeting, particularly just 2 days before the Prime Minister 
assumed his present duties. 

Now, what I have just referred to is not meant to be 
simply a personal recounting of our association, but is to 
make a point and it is this: Pakistan and the United States 
of America have been friends since the time that Pakistan 
became an independent nation. 

I, as an American, sometimes in office and sometimes 
out—out not at my own choice—[laughter]|—but never- 
theless, I can assure you that Pakistan and the people of 
Pakistan have always been very close to my heart. I admire 
them, I respect them, as do all of the people, Mr. Prime 
Minister, in this room, and many others across this Nation. 
That friendship has lasted through a generation, and it 
will continue to last, and it will last for reasons that we do 
not need to go into now, but one of the reasons that ap- 
peals to me particularly to mention on this occasion relates 
to what could have been a total national disaster for your 
nation, a natural and national disaster of the past few 
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months. I refer to the floods that have been ravaging your 
country just at a time that with your leadership the nation 
was moving on after the very difficult and traumatic 
experience of war. 

I asked your wife, Mr. Prime Minister, Mrs. Bhutto, 
what was the spirit of the people. I said none of the lead- 
ers, none of the members of Parliament, but the peasants, 
the others, the people that worked the land—were they 
discouraged, were they giving up after a war, and after 
all of the bloodshed and the tragedy and now the flood. 

And her answer, it seems to me, tells us something about 
Pakistan and also something about human nature gener- 
ally that is quite profound. 

She said, no, as she visited the areas most ravaged by 
the floods and talked to the farmers and their wives, they 
did not talk about the past. They said, yes, the floods had 
destroyed their crops for this year, but the floods had 
brought new silt into the land and the land would be 
richer for the crops next year. 

And so, rather than looking backward, they were look- 
ing forward. Rather than letting adversity destroy them, 
they were proving the profound truth that from adversity 
grows strength. 

And this is the story of Pakistan and of many other 
countries, including our own, from time to time. Pakistan 
has had more than its share of adversity in recent years, 
but out of that adversity has come a strong people, 65 mil- 
lion in numbers, and out of that adversity has come a 
strong leader, our Prime Minister, who is our guest today, 
his wife, and the members of his official party. 

And in paying our respects to him, to his people, we 
do so because we have an official obligation to do so which 
we welcome, but also because of a deep personal respect 
which I have tried to convey, because of a deep personal 
friendship which I have tried to convey. 


And so I know all of you in this room and many others 
who could not be here would like to join me in our toast 
to the friendship between the people of Pakistan and the 
people of the United States and express that friendship 
by raising our glasses to the health of the Prime Minister. 

Tue Prime Minister. Mr. President, Mrs. Nixon, 
distinguished guests, and friends: 

Mr. President, you have been most gracious in your 
remarks, and you have said that this is an intimate gather- 
ing of friends. I will proceed from that point. 

Since it is an intimate gathering of friends, with your 
permission, I would like to tell them about our discussions, 
the inner truth of our talks. 

We discussed three matters—economic matters, cultural 
matters, and military matters. I don’t know how, but cul- 
tural and military matters got intertwined, perhaps be- 
cause Dr. Kissinger was there. [Laughter] 


And we discussed these highly complicated problems. 
We were told that since military and cultural matters are 
interrelated, we must know that Jill St. John is booked 
for the Soviet Union—({laughter|—and Raquel Welch is 
earmarked for China—[laughter]. As far as our old friend 
Pakistan is concerned, Tallulah Bankhead is there avail- 
able for Pakistan. 

Tue Preswenr. What do we get? [Laughter] 


Tue Prime Minister. So we said we are old friends, 
but not in that sense. [Laughter] And then we were told 
that that is all we can do. And that also is true of either 
Saudi Arabia or Iran. 

So we told our friends candidly that what we are inter- 
ested in is not obsolete spare parts, but in red hot weapons. 
[Laughter] 

Mr. President, I have been in your great country as a 
student. You have made mention of it, and my sojourn 
here was a warm one. It is here that I came to respect 
the vitality of the people, and I remember that on one 
occasion in 1949 I was standing outside your White 
House, this distinguished house, resplendent with history, 
and I was standing by the rails looking at it, its architec- 
ture, its beauty, and a Negro friend, a gentleman passing 
by stood by as well. And we both had our hands on the 
railing. He looked at me and asked me from which coun- 
try I came, and I told him from where I came, and he 
said that, “If you were an American, what would you 
like to be?” 

So I said, “If I were an American, I would like to be 
inside that house.” [Laughter] 

So he told me that, “You better get the hell out of this 
country because we are going crazy picking the man for 
the house itself in our own country.” 

But that is how the past is, and it is remembered vividly. 
We know that you have been a good friend of our coun- 
try, not in the subjective sense, because you have known 
that Pakistan has been a good friend of the United States, 
and I don’t use this word in its chauvinistic sense, in the 
sense of its past chivalry. 

The world has changed, and we must learn to adjust 
ourselves to the changes. 


If you ask me, sir, what we have to offer to your great 
country, I would tell you candidly, nothing. We are not 
a nuclear power; we are not a technologically advanced 
country. There is nothing we can offer in that sense, but 
there is something which we can offer to you as your 
friends, and that is that our country stands by its pledges. 
Our country is dedicated to its principles according to its 
own light, and we have shown in the existence of Pakistan 
that in the last 25 years, no matter what the price—and 
sometimes we have had to pay a very heavy price—but 
we have stood by our principles and our pledges. 
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And if there is any place for us in your big wide world, 
please do remember that, that although you might not 
need the friendship, or the assistance, or collaboration of 
my country far away from yours, it is a country which is 
allied to your country. It is a country which has stood by 
its commitments and pledges with your country through- 
out the vicissitudes and buffets of life and we have every 
intention of doing so in the future. 

This is our outlook, and this is our conception of our 
relationship with the United States, We have admired, 
Mr. President, your own contribution to a new world 
order, and when the history of this country is written, 
and when the history of the great Presidents of the United 
States is penned, what will they say of President Nixon. 

As far as we are concerned, not only as a Pakistani, but 
as an Asian coming from Asia, I can tell you that at least 
my history books, the history books of my country will 
say here was a great and a lofty President who broke the 
barriers of prejudice and who chalked out a bold, new 
policy according to the finest traditions of American his- 
tory and brought peace to a tormented part of the world. 

There will be a stamp on the Vietnam chapter; there 
will be your mark on your relations with the People’s 
Republic of China; there will be your image and your sign 
on your relations with the Soviet Union. 

To us in Asia, these are very important pillars, and we 
feel that the world would have been further tormented if 
you had not taken these splendid initiatives for peace in 
that part of the world where most of the humanity lives in. 
And this is not how we alone feel, this is how many of the 
other countries in Asia feel. 

So history will pay rich and glowing tributes to your 
statesmanship, not only as an American President, but 
as a world statesman. 

When we look on the future in this light, the present 
trivialities will be brushed aside and a more glorious people 
dedicated to the cause of eternal peace will emerge. And 
in that struggle and in that quest, you, Mr. President, will 
be in the forefront. 

This is how we see your role, as the leader of the free 
world—if that expression is used any more—as the leader 
of Western civilization, and as a man of peace. 

So, ladies and gentlemen, on behalf of my friends from 
Pakistan, let me salute the American people and their 
great President for their everlasting contribution to world 
peace and international tranquility. 

Thank you. 


NOTE: The President spoke at 9:56 p.m. in the State Dining Room 
at the White House. 


U.S.-Soviet Convention on Taxation 


The President’s Message to the Senate Transmitting the 
Convention for Advice and Consent to Ratification. 
September 19, 1973 


To the Senate of the United States: 


With a view to receiving the advice and consent of the 
Senate to ratification, I transmit herewith the Convention 
between the United States of America and the Union of 
Soviet Socialist Republics on Matters of Taxation, with 
related letters, signed at Washington on June 20, 1973. 

For the information of the Senate, I transmit also the 
report of the Department of State with respect to the 
Convention. 

The primary purpose of this Convention is to promote 
economic and cultural relations between the two countries 
by eliminating tax barriers to the extent possible. The gen- 
eral content of the Convention is similar to conventions 
between the United States and other countries on the 
avoidance of double taxation on income. However, be- 
cause of dissimilarities between the tax systems of the two 
countries and the limited experience of each with the tax 
system of the other, in this Convention somewhat more 
emphasis than usual is given to tax exemptions, 

Through its system of exemptions, the Convention 
should largely insulate the entities and citizens of the re- 
spective parties from income tax in the other state. As with 
most tax conventions, a principal benefit is to free to a 
great extent the companies and persons involved from the 
compliance and administrative problems of dealing with 
a foreign tax system. This, in turn, can be expected to 
contribute to the smooth development of United States- 
Soviet Union trade, cooperation, and exchanges. I rec- 
ommend that the Senate give prompt consideration to 
the convention and consent to its ratification. 


RicHarp Nixon 
The White House, 
September 19, 1973. 


NOTE: For the text of the convention, which was signed during 
General Secretary Brezhnev’s visit to the United States in June 1973, 
see page 806 of this volume of the Weekly Compilation of Presi- 
dential Documents. 
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HOUSING POLICY 


The President’s Message to the Congress Recommending a Series of 
Legislative Proposals and Administrative Actions. September 19, 1973 


To the Congress of the United States: 


Six months ago, in my State of the Union Message on Community 
Development, I announced a sweeping study of Federal housing policy. 
I said then that its results would be used in formulating new Adminis- 
tration recommendations in this extremely important field. 

That study has been completed—and my recommendations are 
ready. In keeping with the breadth of the issues involved in housing, both 
the study and my proposals cover a wide spectrum. 

—Some of the actions discussed in this message are designed to ease 
the tight credit conditions in the current housing market. 

—Others are intended to improve prospects for potential home- 
buyers to obtain mortgages over the longer term. 

—Some of these proposals reflect my conviction that the housing 
needs of lower income families require a different approach than we have 
taken in the past. 

—Still other actions are designed to meet other special needs and to 
update and improve current Federal programs which have been working. 

The measures I suggest today can bring us closer to a long-established 
goal. As I indicated in my message last March, this Administration will 
not waver in its commitment to the objective of the Housing Act of 1949: 
“a decent home and a suitable living environment for every American 
family.” While our Nation has made tremendous strides toward that ob- 
jective in the quarter-century since it was first enunciated, those very 
strides have carried us into new terrain, presenting new problems and new 
opportunities. The nature of the challenge has been changing—and our 
response must change accordingly. 


A Proud Record 


The housing record of recent decades should be a source of pride for 
all Americans. For example, the proportion of our people who live in 
substandard housing dropped from 43 percent in 1940 to only 7 percent 
in 1970. During the same period, the proportion of Americans living in 
houses with more than one person per room dropped from 20 percent to 
8 percent and the proportion of our housing which is considered “dilapi- 
dated” fell from over 18 percent to less than 5 percent. 

To be sure, these indicators are imprecise—and we need to improve 
the ways we collect housing data. But all of these measures, however 
crude, point to an inescapable conclusion: very substantial progress has 
been made in the housing field and the benefits have been shared by 
Americans of all races and economic groups in all regions of the country. 

In recent years, housing production in America has reached un- 
precedented levels. The average number of housing starts in the last 
twelve months was more than double the average for the previous two 
decades and we expect the next twelve months to be another excellent 
year for housing. 
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The ability of our economy to provide vastly expanded housing has 
been one of the strongest indications of its fundamental vitality. Our 
people have been able to match their growing desire for housing with 
growing purchasing power. Our housing industry has been able to expand 
its production and update its product. And our credit institutions have 
been able to finance this massive wave of construction in a way which has 
enabled a broad cross-section of Americans to participate in its benefits. 

The state of America’s housing will continue to depend on the state 
of America’s economy more than on any other factor. Specific policies 
aimed at housing can help. But—as our housing study concludes—the 
forces which will do the most to shape the future of housing in America 
will be the forces of the marketplace: families with sufficient real income 
and sufficient confidence to create an effective demand for better housing 
on the one hand, and builders and credit institutions able to respond to 
that demand on the other. 

But even as good housing has become a reality for most Americans, 
it is clear that certain important problems still exist. Two are especially 
significant. First, we are facing certain problems in providing adequate 
housing credit—and we must move promptly to resolve them. Second, 
too many low-income families have been left behind: they still live in 
substandard, overcrowded and dilapidated housing—and we must help 
them meet their needs. This message and the legislation I will seek from 
the Congress focus primarily on these two challenges. 


I. Makinc HOMEOWNERSHIP EASIER 


Credit is the life-blood of housing. Without an adequate supply of 
credit repayable over an extended period of time at reasonable interest 
rates, very few families could afford to purchase their own homes. Nor 
could landlords either develop an adequate supply of rental housing or 
make it available at reasonable rental charges. 

One of the most important actions the Federal Government has 
taken in the housing field was its decision in the 1930’s to restructure our 
housing credit system. The introduction then of Federal insurance for 
low downpayment, long-term mortgages—first by the Federal Housing 
Administration (the FHA), and later by the Farmers Home Administra- 
tion (the FmHA) and the Veterans Administration (the VA)—encour- 
aged lenders to provide home mortgages on attractive terms to millions 
of American families. 

At the same time, the Federal decision to insure savings deposits 
meant that billions of additional dollars began to flow into our banks and 
into thrift institutions, such as savings and loan associations. Other Fed- 
eral policies led these institutions to invest most of this money in housing 
loans, creating vast new pools of housing credit. 

Although these systems have served us well for a long time, the need 
for improvement has become increasingly evident in recent years. More 
and more, we find ourselves facing either feast or famine with respect 
to housing credit. 

When interest rates are relatively stable, we find that we have an 
abundance of mortgage credit available on reasonable terms, as was true 
in 1971, 1972 and earlier this year. Whenever interest rates move up 
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rapidly, however, mortgage credit becomes extremely scarce. This oc- 
curred in 1966 and 1969 and it has been happening again in recent 
months. As a result, it has become more difficult for an American family 
to buy or sell a home. Even where credit is available, the combination of 
higher interest rates and higher downpayment requirements is pricing 
too many of our families out of the housing market. 

Why does this feast or famine situation exist? 

As I pointed out in my message of August 3rd on the reform of 
financial institutions, one principal reason is the fact that our thrift insti- 
tutions are unable to compete effectively for depositors’ funds when inter- 
est rates rise quickly. The problem is a structural one: savings and loan 
associations are now required to invest most of their deposits in residential 
mortgages, which carry fixed interest rates over long periods of time. 
When other interest rates rise rapidly, the interest rates on their mortgage 
portfolios cannot keep pace—and as a consequence neither can the rates 
they pay to their depositors. The result is that depositors often draw their 
savings out of the thrift institutions—or at least cut down their rate of sav- 
ing—leaving the thrift institutions with much less money to invest in 
housing. I believe this special problem can be met through the recom- 
mendations I described in my message of August 3rd. 

But structural difficulties are only part of the problem. A number of 
additional factors also help explain why mortgage money is becoming 
so expensive. 

One major cause is the housing boom itself, which has led to un- 
precedented demands for credit—and rising costs for money. In addition, 
inflationary fears have influenced lenders to raise their interest rates as a 
matter of self protection. Finally, the Federal Reserve Board has been 
working to restrict the money supply in order to fight inflation. Such re- 
strictions are important, for without them we might win the immediate 
battle in housing but lose the long-range war in the rest of the economy, 
including the housing field. 

But even as we pursue a responsible monetary policy, we must avoid 
choking off the consumer credit which families require to meet their needs. 
That would also be dangerous to the economy. I am particularly con- 
cerned that the burdens of fighting inflation not fall unfairly on those 
who want to buy a home—or sell one. 

We have a delicate and difficult balance to maintain. We cannot 
relent in the fight against inflation, which is our number one domestic 
problem. Nor can we expect to insulate housing from the effects of that 
effort. In fact, all of our measures to control inflation—including our 
efforts to hold down Federal spending—are essential in keeping down 
both the price of housing and the price of money in the long run. This 
requirement necessarily limits what can be prudently done to stimulate 
housing credit in the short run. 

Nevertheless, there are some actions that can be taken on the credit 
front—and I intend to take them. In fact, we have already launched a 
number of efforts. The Committee on Interest and Dividends has insti- 
tuted voluntary guidelines designed to encourage banks to keep up their 
levels of mortgage lending. The Federal Reserve Board has engaged in 
similar efforts. The Federal National Mortgage Association has stepped 
up its mortgage commitment and purchasing operations to free up funds 
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for further lending. The Federal Home Loan Bank Board has lowered 
the reserve requirements for lending operations of its member institu- 
tions and has stepped up its advancement of funds to them. 

I am today announcing a number of additional administrative 
actions and legislative proposals designed to do two things: first, to help 
alleviate the immediate housing credit problem; and second, to improve 
for the longer term the supply of housing credit and the ability of our 
people to use it. 


EASING CURRENT CREDIT CONDITIONS 


1. Increasing the incentive for savings and loan associations to 
finance housing construction. 


As money has become tighter, savings and loan institutions have 
become increasingly reluctant to commit housing construction loans for 
delivery at future dates. The reason is their uncertainty as to whether they 
will have enough funds to lend then at the interest rates which exist now. 

Accordingly, the Federal Home Loan Bank Board will authorize 
a new program of “forward commitments” to savings and loan associa- 
tions, promising to loan money to them at a future date should they need 
it to cover the commitments they now are making. This authority will 
cover up to $2.5 billion in loan commitments. 


2. Providing interest rate assistance to Federally insured borrowers. 


The Department of Housing and Urban Development will also join 
in the effort to ease the current mortgage credit problem by reinstituting 
the so-called “Tandem Plan” under the auspices of its Government Na- 
tional Mortgage Association. Under this plan, the GNMA will provide 
money for FHA-insured mortgages at interest rates somewhat below the 
market level. To encourage new construction, only mortgages on new 
housing starts will be eligible for this assistance. Up to $3 billion in mort- 
gages for new housing will be financed under this arrangement, making 


loans available at attractive rates to tens of thousands of American home- 
buyers. 


3. Increasing the size of mortgages eligible for Federal insurance. 


The Federal Government presently encourages lenders to put money 
into housing by insuring mortgages involving low downpayments and long 
repayment periods. The Government guarantees, in effect, that lenders 
will be protected in the event of a default on the loan. Such mortgage 
insurance, whether it is provided by the Federal Government or by private 
institutions, is particularly important in making mortgages available to 
younger families and others who do not have enough savings to make a 
large downpayment or enough income to make the higher monthly pay- 
ments that come with shorter mortgage terms. 

The Congress periodically sets limits on the size of a mortgage loan 
which the FHA can insure and adjusts the downpayment requirement. 
The last time this was done was in 1968. Although realistic then, the cur- 
rent ceiling and downpayment terms are unrealistic in today’s housing 
market. As a result, FHA insurance for multifamily units has been com- 
pletely cut off and FHA-insured financing is impossible for any home 
purchase in a large and growing number of areas across the country. 
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To remedy this problem, I ask the Congress to authorize the FHA to 
insure larger housing loans on a low downpayment basis both for single 
and for multifamily dwellings. 

Such a change would revive Federal insurance activity in areas where 
it has been curtailed. In addition, it would permit at least a partial re- 
sumption of housing loan activity in certain States where anachronistic 
usury laws impose interest ceilings lower than current market rates and 
therefore shut off mortgage lending. Many of these States exempt Fed- 
erally-insured loans from such interest ceilings—which means that Fed- 
eral insurance is a prerequisite for obtaining a housing loan in these 
jurisdictions. This makes it all the more important that the Congress act 
promptly on my proposal to expand the reach of our Federal mortgage 


insurance programs. 


MAKING LONG-TERM IMPROVEMENTS IN THE CREDIT SYSTEM 


1. Permitting homebuyers to pay market-level interests rates and 
still be eligible for Federal insurance. 

In an effort to hold down the cost of borrowing, the Congress has 
limited the interest rates which a home mortgage can carry and still be 
eligible for FHA and VA insurance. Unfortunately, setting the interest 
rate below market rates does not accomplish this intended purpose. 

The reason is that lenders will simply not make their money avail- 
able for housing at a lower rate than they can get from a comparable in- 
vestment elsewhere. If the Government’s interest limit for a mortgage 
is set below the general market level interest rate, the lender who still puts 
money into housing will supplement this artificially low interest rate by 
requiring a special additional payment. This payment—which is really 
prepaid interest—is made in a lump sum at the time the loan is made 
and is commonly called “points.” 

Although points are usually charged to the seller of a house, they are 
generally added to the selling price and thus are paid by the buyer just 
the same. 

This practice can have a number of unfortunate side-effects. By 
raising the overall price of the home, points can also raise the size of the 
downpayment. Moreover, when the price of a house goes up, so does the 
cost of insuring that house, of paying property taxes on it and of making 
monthly mortgage payments. An added inequity arises when a home is 
resold before the mortgage term has run its course—which is the usual 
case. Since the points were paid to compensate the lender for what he 
would lose on interest over the full term of the mortgage, the lender can 
reap an unfair profit when the mortgage is paid off early. 

In short, the ceiling on interest rates does just the reverse of what it 
was intended to do. To end this practice, I again urge the Congress to 
allow the FHA and the VA to insure mortgages carrying market rates of 
interest. This proposal would end the need for charging points; indeed, 
it would prohibit charging such prepaid interest points on these insured 
mortgages. Hopefully, those States which also have ceilings on mortgage 
interest rates will take similar action to eliminate their ceilings. 


2. Authorizing more flexible repayment plans under Federally in- 
sured mortgages. 


Many innovative changes in housing finance have been introduced 
by the Federal Government. It is important that we continue to pursue 
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such innovation—and one area that is particularly ripe for new experi- 
ments involves the schedule for repaying mortgages. 

To further such innovation, I will seek legislation permitting the Sec- 
retary of Housing and Urban Development to allow greater flexibility in 
repayment arrangements for Federally insured loans on an experimental 
basis. 

One possibility which would be tested under this authority is that 
of gearing the level of repayments to expected changes in family income. 
Rather than making the same flat payment over the life of the loan, 
families would make smaller payments in the earlier years—when they 
are hardest pressed—and larger payments later on—when their incomes 
are higher. This provision could help younger families purchase homes 
earlier in life than they can today and it could help them make an earlier 
purchase of the home in which they will eventually live, rather than mak- 
ing frequent moves from one home to another as their incomes rise. 


3. Establishing a mortgage interest tax credit. 


As another means of ensuring a steady supply of housing credit, I will 
propose legislation which would allow investors a tax credit on the interest 
they earn when they put their money into residential mortgages. This pro- 
posal would make investment in housing loans more attractive in two 
ways: first, it would make them more attractive to those institutions 
which traditionally have provided mortgage money ; and second, it would 
give organizations which pool mortgages a better chance to compete for 
funds in the so-called “secondary market”—from pension funds, insur- 
ance companies, various State institutions and the like. 

Under my proposal, a tax credit of up to 3% percent would be pro- 
vided on interest earnings to financial institutions which invest a certain 
percentage of their investment portfolio in residential mortgages. The 
greater the proportion of the portfolio invested in mortgages, the higher 
the tax credit on interest earned by all the mortgages in the portfolio. 
When at least 70 percent of a portfolio was invested in mortgages, the tax 
credit on the interest those mortgages earn would be 3/2 percent—the 


equivalent, at current interest levels, of an additional interest yield of more 
than one-half of one percent. 


4. Furthering the development of private mortgage insurance com- 
panies. 


Another significant proposal in the credit area concerns private mort- 
gage insurance companies. These companies perform a function similar 
to that of the FHA, the VA, and the FmHA—they insure residential 
mortgages with lower downpayments and for longer terms than would 
ordinarily be available. However, the premiums they charge for such 
insurance are much lower than those of the Federal agencies. Such pri- 
vate mortgage insurance companies have become a significant factor in 
the housing market in recent years and we should encourage their con- 
tinued development. 

To help further this objective, I recommend that the Congress— 
along with the Administration—consider ways of allowing private mort- 
gage insurance companies to purchase inexpensive Federal reinsurance. 
To this end, I will submit legislation which can provide a basis for this 
discussion. Such insurance would provide added protection to the owner 
of a mortgage and could speed the acceptance of private mortgage insur- 
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ance, especially in secondary markets. It could thus make available even 


more sources of low downpayment, long-term home financing for prospec- 
tive home buyers. 


II. THe CHALLENGE or Low-INcoME HousING 


Since 1937, the Federal Government has tried to help low income 
families by providing housing for them. Over the years, nearly $90 billion 
of the taxpayers’ money has been spent or committed for public housing 
projects and other subsidized housing programs. 

These programs have been particularly active during the past few 
years. Since 1969, the Federal Government has subsidized nearly 1.6 
million units of new housing and over 400,000 units of existing and reha- 
bilitated housing. These 2 million units will cost taxpayers an estimated 


$2.5 billion in each of the next few years and could cost us close to $50 
billion altogether. 


THE FAILURES OF FEDERAL HOUSING PROGRAMS 


But what have we been getting for all this money? 

Federal programs have produced some good housing—but they 
have also produced some of the worst housing in America. Our recent 
study makes this clear—and so does my own experience. 

I have seen a number of our public housing projects. Some of them 
are impressive, but too many are monstrous, depressing places—run down, 
overcrowded, crime-ridden, falling apart. 

The residents of these projects are often strangers to one another— 
with little sense of belonging. And because so many poor people are so 
heavily concentrated in these projects, they often feel cut off from the 
mainstream of American life. 

A particularly dramatic example of the failure of Federal housing 
projects is the Pruitt-Igoe project in St. Louis. It was nominated for all 
sorts of awards when it was built 17 years ago. It was supposed to house 
some 2,700 families—but it simply didn’t work. In fact, a study of this 
project was published two years ago with the appropriate subtitle: “Life 
in a Federal Slum.” 

Last month, we agreed to tear down this Federal shum—every unit 
of it. Almost everyone thought it was the best thing we could do. 

Pruitt-Igoe is only one example of an all too common problem. All 
across America, the Federal Government has become the biggest slum- 
lord in history. 

But the quality of Federally-assisted housing is by no means the only 
problem. Our present approach is also highly inequitable. Rather than 
treating those in equal circumstances equally, it arbitrarily selects only 
a few low income families to live in Federally supported housing, while 
ignoring others. Moreover, the few often get a new home, while many 
other families—including those who pay the taxes to support these pro- 
grams—must make do with inferior older housing. And since recipients 
often lose their eligibility for public housing when they exceed a certain 
income level, the present approach can actually reward dependence and 
discourage self-reliance. 

The present approach is also very wasteful, for it concentrates on 
the most expensive means of housing the poor, new buildings, and ignores 
the potential for using good existing housing. Government involvement 
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adds additional waste; our recent study shows that it costs between 15 
and 40 percent more for the Government to provide housing for people 
than for people to acquire that same housing themselves on the private 
market. 

One of the most disturbing aspects of the current approach is the 
fact that families are offered subsidized housing on a “take it or leave it” 
basis—losing their basic right to choose the house they will live in and the 
place they will live. Too often they are simply warehoused together wher- 
ever the Government puts them. They are treated as a class apart, with 
little freedom to make their own decisions. 


DEVELOPING A BETTER APPROACH 


Leaders of all political persuasions and from all levels of govern- 
ment have given a great deal of thought in recent years to the problem of 
low-income housing. Many of them agree that the Federally-subsidized 
housing approach has failed. And many of them also agree on the reasons 
for that failure. 

The main flaw they point to in the old approach is its underlying 
assumption that the basic problem of the poor is a lack of housing rather 
than a lack of income. Instead of treating the root cause of the problem— 
the inability to pay for housing—the Government has been attacking the 
symptom. We have been helping the builders directly and the poor only 
indirectly, rather than providing assistance directly to low income 
families. 

In place of this old approach, many people have suggested a new 
approach—direct cash assistance. Under this approach, instead of pro- 
viding a poor family with a place to live, the Federal Government would 
provide qualified recipients with an appropriate housing payment and 
would then let them choose their own homes on the private market. The 
payment would be carefully scaled to make up the difference between 
what a family could afford on its own for housing and the cost of safe 
and sanitary housing in that geographic area. This plan would give the 
poor the freedom and responsibility to make their own choices about hous- 
ing—and it would eventually get the Federal Government out of the 
housing business. 

Not surprisingly, our recent housing study indicates what others 
have been saying: of the policy alternatives available, the most promising 
way to achieve decent housing for all of our families at an acceptable cost 
appears to be direct cash assistance. 

Our best information to date indicates that direct cash assistance 
will in the long run be the most equitable, least expensive approach to 
achieving our goal of a decent home for all Americans—a goal I am com- 
mitted to meeting. It appears to be a policy that will work—not a policy 
where success will always be a mirage. However, it may develop that the 
advantages we now see for direct cash assistance will be outweighed by 
other factors not presently foreseen or that such advantages may be ob- 
tainable in alternative ways which offer additional advantages. In that 
event, I would, of course, reexamine the situation in partnership with the 
Congress before moving ahead. But right now, in my judgment, our prin- 
cipal efforts should be directed toward determining whether a policy of 
direct cash assistance—with first priority for the elderly poor—can be put 
into practical operation. 
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As we proceed with new policies for aiding lower income families, we 
must also move with caution. Too often in the past new Federal programs 
have been launched on a sea of taxpayers’ dollars with the best intentions 
but with too little information about how they would work in practice. 
The results have been less than what was promised and have not been 
consistent with the Government’s obligation to spend the taxpayers’ 
money as effectively as possible. 

One particular problem is that past efforts in one area of assistance 
have tended to ignore programs in other areas, resulting in an inequitable 
hodge-podge activity which satisfies no one. In this regard, the relation- 
ship between housing programs and welfare payments is particularly 
critical. We must carefully consider the ways in which our housing pro- 
grams will relate to other programs which also assist low income persons. 

Some field work has already begun with respect to direct cash assist- 
ance in the area of housing for those with low incomes. In 1970 the Con- 
gress authorized housing allowance experiments involving over 18,000 
families and costing over $150 million. We expect preliminary data to 
emerge from these tests in the coming months and we intend to use these 
data as we evaluate the possibility of further efforts. 

This work should help us answer some important and difficult 
questions. 

What, for example, is the appropriate proportion of income that 
lower income families should pay for housing? Should this level be higher 
or lower for different kinds of families—for young families with children, 
for example, or for the elderly, or for other groups? Should families receiv- 
ing Federal aid be required to spend any particular amount on housing? 
If they are, and the requirement is high, what kind of inflationary pres- 
sures, if any, would that produce in tight housing markets and what steps 
could be taken to ease those pressures? In the important case where poor 
families already own their own housing, how should that fact be weighed 
in measuring their income level? How should the program be applied in 
the case of younger families who have parents living with them? 

All these questions are critical—and they deserve close examination. 

In addition, I am also asking the Congress for authority to take two 
other steps to help us test the cash assistance approach. 

First, we need to expand our experimental programs to test addi- 
tional techniques for administration. 

Second, we need to develop and put into effect the appropriate 
mechanisms for measuring the cost of safe and sanitary housing in various 
parts of the country. Sound, reliable cost information of this kind would 
be of vital importance to a fully operational program. 

If these steps can be taken in the near future, then I believe we will 
have the basic information needed to make a final decision concerning 
this approach late in 1974 or early in 1975. 


A CONTINUING NEED FOR LIMITED CONSTRUCTION PROGRAMS 


During the period in which a new approach is being developed, there 
will be a continuing need to provide housing for some low income fam- 
ilies. We must recognize that in some areas of the country there will simply 
not be a sufficient supply of housing for the foreseeable future. I therefore 
propose that the Federal Government continue to assist in providing a 
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limited amount of construction for low income housing—though I would 
expect to use this approach sparingly. 

To eliminate the many tangled problems which attend the delivery 
of subsidies under current construction programs, I am recommending 
a new approach to construction assistance by the Federal Government. 
Under this approach, the developer would make newly constructed units 
available at special rents for low income families and the Government in 
return would pay the developer the difference between such rents and 
fair market rents. 

During the remainder of fiscal year 1974, the Department of Housing 
and Urban Development will continue to process subsidy applications 
for units which had moved most of the way through the application 
process by January 5 of this year. In addition, the Department will process 
applications in cases where bona fide commitments have been made. 

I am advised by the Secretary for Housing and Urban Development 
that one of the existing construction programs—the Section 23 program 
under which new and existing housing is leased for low income families— 
can be administered in a way which carries out some of the principles of 
direct cash assistance. If administered in this way, this program could also 
provide valuable information for us to use in developing this new 
approach. 

Accordingly, I am lifting the suspension of January 5 with respect 
to these Section 23 programs. I am also directing the Secretary of Housing 
and Urban Development to take whatever administrative steps are avail- 
able to him to eliminate any abuses from such programs and to bring them 
into line as closely as possible with the direct cash assistance approach. 

Altogether, in order to meet bona fide commitments requiring action 


during this fiscal year and to carry out the Section 23 program, authoriza- 
tion has now been given to process applications for an additional 200,000 
units, 150,000 units of which would be new construction. 


IMPROVING THE OPERATION OF PRESENT PUBLIC HOUSING 


There was a time when the only continuing Federal expense con- 
nected with public housing after it was built was paying the debts incurred 
in building it. Other expenses were met from rental income. 

As time went on, however, laws were passed making the Federal 
Government liable for operating deficits. In recent years, as the operating 
costs of public housing projects has increased and as the income level and 
rent payments of their occupants have decreased, the cost of such projects 
for the Federal Government has gone up at an alarming rate. The Federal 
bill for operating subsidies has grown more than eightfold since 1969— 
from $33 million annually to $280 million annually—and an additional 
$1 billion has been obligated for capital improvements. 

Moreover, as efforts have been made in recent years to prevent 
tenants from paying too much of their incomes for housing, some housing 
managements have been persuaded that some tenants should pay nothing 
at all. The Federal Government then picks up a good part of tab, adding 
considerably to the costs of maintaining these projects. 

This growing financial burden for the Federal Government is only 
one of many problems relating to public housing. Because the local hous- 
ing authority is responsible for the management of public housing proj- 
ects while the Federal Government is responsible for project deficits, 
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including those due to poor management, the local authority has little 
incentive to improve management standards. 

There are also indications that even with improved management 
and a more realistic approach to rents, current Federal subsidies may need 


to be adjusted to provide for continued operation and maintenance of 
these projects. 


In view of these many problems, I have asked the Secretary of Hous- 
ing and Urban Development to develop a set of recommendations ad- 
dressing each of these problems. One of our goals will be to achieve a more 


equitable sharing of responsibility among the Federal Government, local 
communities and residents. 


III. ApprrionaL Actions To Meet Our Housinc NEEpDs 
NEIGHBORHOOD PRESERVATION 


Simply providing Federal housing assistance to families without 
proper regard for the condition of the neighborhood as a whole too often 
results in unmet expectations for the families, added burdens for the 
municipality and a waste of the taxpayers’ dollars. It is important, there- 
fore, that all of our efforts in the housing and community development 
field be carried out as a partnership venture of the Federal Government, 
the local government, local financial institutions and the citizens of the 
neighborhoods involved. 

Added resources such as those which would be available under my 
proposed $2.3 billion Better Communities Act can provide important sup- 
port for these efforts. To smooth the transition to the Better Communities 
Act, I am directing the Department of Housing and Urban Development 
to make available up to $60 million in Section 312 rehabilitation loans in 
the current fiscal year. Priority will be given to those communities which 
need these loans to complete present projects or where complimentary 
local rehabilitation efforts have already been launched. 

In addition, I have directed the Secretary of Housing and Urban 
Development, using his research and demonstration funds, to pursue 
promising approaches to neighborhood preservation which might be 
adopted by communities on a broader basis. 


IMPROVING RURAL HOUSING 


The problems of providing good housing in our rural areas are 
especially challenging, not only because the proportion of substandard 
housing is greater in rural areas but also because these areas often lack the 
resources to foster greater economic development—and better housing. 


Of course, many of our housing programs and proposals are designed to 
assist all families, urban and rural alike. But there is also a special need to 
address in a special way the rural housing challenge. 

Our recent housing study concludes that the basic housing problem 
in many rural areas is that our major financial institutions are not repre- 
sented in these areas and that credit is therefore inadequate. The Farmers 
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Home Administration has done a great deal to help change this picture— 
but further efforts are needed. At my direction, the Department of Agri- 
culture and the Department of Housing and Urban Development will 
seek additional ways of correcting this situation and increasing credit 
availability in rural areas. 

In my Community Development Message last March 8th, I empha- 
sized that “in pursuing a policy of balanced development for our com- 
munity life, we must always keep the needs of rural America clearly in 
sight.” I mentioned then my continuing support for a revenue sharing 
approach for rural development, acknowledging that the Rural Develop- 
ment Act fell short of what I preferred in this regard. I went on to indicate 
my intention, after fully evaluating the effectiveness of this act, to seek 
whatever additional legislation may be needed. I repeat that pledge today. 


A SUITABLE LIVING ENVIRONMENT 


The housing we live in and the environment surrounding that hous- 
ing are inextricably linked. In the final analysis, the quality of housing 
depends on matters such as transportation, proximity to educational and 
health services, and the availability of jobs and shopping. It also depends 
on economic factors which are shaped by the larger community. One im- 
portant finding of our housing study was that the costs of the land on 
which new housing is located has risen faster than any other cost compo- 
nent of housing. 

The Congress, too, has recognized these relationships in its finding 
“that Federal programs affect the location of population, economic 
growth, and the character of urban development [and] that such pro- 
grams frequently conflict and result in undesirable and costly patterns of 
urban development which adversely affect the environment and waste- 
fully use our natural resources.” 

It is clear that housing policy cannot be considered separately from 
other policies related to the economic, social and physical aspects of com- 
munity development. The next Report on Urban Growth, which I shall 


submit to the Congress in 1974, will further address these crucial 
relationships. 


ASSURING EQUAL OPPORTUNITY 


Over the last several years, great strides have been made toward 
assuring Americans of all races and creeds equal and unhindered access 
to the housing of their choice. As I stated in 1971: 


“At the outset, we set three basic requirements for our program to 
achieve equal housing opportunity: It must be aimed at correcting 
the effects of past discrimination; it must contain safeguards to en- 
sure against future discrimination; and it must be results-oriented so 
its progress toward the overall goal of increasing housing opportuni- 
ties can be evaluated. 


“The administration is embarked upon this course. It must and will 
press forward firmly. 
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“The chief components of such a program include the firm enforce- 
ment of laws relating to equal housing opportunity, the development 
of appropriate equal housing opportunity criteria for participation 
in programs affecting housing, the development of information pro- 


grams, and the development of policies relating to housing marketing 
practices.” 


Each of these components has been put into operation and we are 
continuing to move ahead. It is important that all Federal agencies 
vigorously pursue a wide range of efforts to enforce fair housing and equal 
opportunity laws—and all members of my Administration will continue 
to be particularly vigilant in this regard. 

The availability of mortgage credit has also been restricted in many 
instances on the grounds that the applicant’s financial resources, which 
would otherwise have been adequate, were deemed insufficient because 
the applicant was a woman. These practices have occurred, unfortunately, 
not only in home mortgage lending but also in the field of consumer credit. 
I shall therefore work with the Congress to achieve legislation which will 
prohibit lenders from discriminating on the basis of sex or marital status. 


FURTHER PROPOSALS 


A number of other proposals which have grown out of our recent 
housing study will be included in the legislation I will submit to the 
Congress. They include efforts to encourage home improvements and to 
facilitate the purchase of mobile homes; measures to ease the Federal 
burdens in disposing of the large and still growing number of properties 
returning to the Government upon default; and steps to streamline and 
reduce the processing time for FHA applications, including a proposal 
that would move toward the Veterans Administration technique of coin- 
surance. I urge their prompt consideration. 

The American dream cannot be complete for any of us unless it is 
within the reach of all of us. A decent home in a suitable living environ- 
ment is an essential part of that dream. 

We have done a great deal as a people toward ensuring that objective 
for every American family in recent years. Our success should not be a 
reason for complacency, however; rather, it should reinforce both our 
determination to complete this work and our confidence that we can 
reach our goal. 

The measures I have discussed in this message can make a significant 
contribution to that great undertaking. I look forward to working closely 
with the Congress in advancing these efforts. 


RicHarp Nixon 


The White House, 
September 19, 1973. 
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Johnny Horizon ’76 Clean Up 
America Month 


Proclamation 4246. September 19, 1973 


By the President of the United States of America 
a Proclamation 


While the Federal Government pursues its national 
responsibility to prevent pollution of our air, water and 
land resources, no contribution to a better environment 
can match the exercise of individual responsibility. We 
must recognize that environmental improvement and pro- 
tection require the commitment and positive action of 
each and every American. 

We can have clean air, clean water, beautiful, open 
forests and shores, but all these will not improve our en- 
vironment if our immediate surroundings are cluttered 
and degraded. Our most precious environment is the area 
in which we live—our city streets and rural towns. En- 
vironmental awareness goes far beyond the improvement 
of what we commonly refer to as our natural resources. 

The spirit with which we work to enhance our lives 
must be one of: “T’ll help, too.” To dramatize this spirit, 
the Congress has by House Joint Resolution 695, 93rd 
Congress, designated the period of September 15 to Octo- 
ber 15, 1973 as “Johnny Horizon ’76 Clean Up America 
Month” and requested the President to issue a proclama- 
tion calling for observance of this month. 

Now, THEREFORE, I, RicHarp Nixon, President of the 
United States of America, do hereby proclaim “Clean Up 
America Month,” and ask our Nation’s attention to the 
Johnny Horizon ’76 environmental awareness and action 
program for America’s 200th birthday and related Bi- 
centennial activities. I urge representatives of business, 
industry, labor, government, civic groups and other citi- 
zens to join together to demonstrate the significant results 
that can be realized when Americans translate their con- 
cerns into affirmative action. I further urge neighborhood 
and community cleanups, beautification programs, re- 
source recovery and education programs, anti-litter cam- 
paigns, energy and wildlife conservation efforts and other 
worthwhile activities. 

In Wrrness WHEREOF, I have hereunto set my hand 
this nineteenth day of September, in the year of our Lord 
nineteen hundred seventy-three, and of the Independence 


of the United States of America the one hundred ninety- 
eighth. 


Ricuarp Nixon 


[Filed with the Office of the Federal Register, 9:43 a.m., 
September 20, 1973] 


Minimum Wage Bill 


White House Statement on the Sustaining by the House 
of Representatives of the President’s Veto of H.R. 7935. 
September 19, 1973 


The President is gratified by the action of the House 
of Representatives in sustaining his veto of the bill to 
raise the minimum wage. As he stated in his veto mes- 
sage, this bill would have been inflationary and would 
have penalized the workers who can least afford it by 
jeopardizing employment opportunities for low wage 
earners and the unemployed, especially nonstudent 
teenagers. 

The President wishes to commend the House for this 
responsible action, which was made possible by the coura- 
geous votes of many Members to sustain the veto in spite 
of intense pressure exerted upon them in the opposite 
direction. 

It is now up to the Congress to replace the vetoed bill 
this year with a new bill which will bring the minimum 
wage in line with the increased cost of living while doing 
so in a way that helps to check inflation and that protects 
jobs for low-income workers. President Nixon reaffirms 
his pledge to cooperate fully with the House and Senate 
to achieve speedy passage of this urgently needed 
legislation. 


NOTE: The statement was made available by the White House Press 
Office. It was not issued in the form of a White House press release. 


Reply Brief Regarding Court Order 
Requiring Production of Recordings 
and Documents 


Reply Brief Filed by Attorneys for the President in the 
United States Court of Appeals for the District of 
Columbia Circuit. September 19, 1973 


IN THE UNITED STATES CourT OF APPEALS FOR THE 
District oF CoLtumBia Circuit 


No. 73-1962 
No. 73-1967 


RicHarp M. NIxon, PRESIDENT OF THE UNITED STATES, 
PETITIONER, 
v. 
THe HonoraBLE JoHN J. Sirica, UNITED STATES 
DISTRICT JUDGE, RESPONDENT, 
and 
Unrtrep STATES OF AMERICA, PETITIONER, 
v. 
Tue HonoraBcte JouHn J. Sirica, UNITED 
DISTRICT JUDGE, RESPONDENT, 
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Repry Brier oF Ricnarp M. Nixon 


In accordance with the Court’s order of September 11, 
the President of the United States files this Reply Brief 
in support of his Petition for a Writ of Mandamus and 
in opposition to the Special Prosecutor’s Petition for a 
Writ of Mandamus.’ As a matter of convenience, we first 
will set out the reasons why the Special Prosecutor is not 
entitled to the review he seeks here before discussing the 
merits of the case. 


I. THE SPECIAL PROSECUTOR'S REQUEST FOR REVIEW 


The Special Prosecutor is in error in contending that 
this Court has jurisdiction, either on the Petition for Man- 
damus he initially filed or in connection with the Notice 
of Appeal he filed after oral argument, to consider his con- 
tention that the District Court did not go far enough in 
granting him the relief he sought. 


It is convenient to dispose first of the suggestion at 
page 5 n. 1 of the Reply Memorandum for the United 
States * that appeal at his instance may lie from the Dis- 
trict Court’s order, though in fairness we must note that 
the Special Prosecutor apparently makes this suggestion 
only because of the statement by the District Judge, in his 
answer to the Petition for Writ of Mandamus and again, 
through his counsel, at the oral argument (Tr. 97-98), 
that the order of August 29th was a final order appeala- 
ble as of right. We submit that the District Judge is in 
error in thinking that he had entered an appealable order. 

It is quite obvious that the President could not have ap- 
pealed from the August 29th order. The Special Prosecu- 
tor admitted this, in paragraph 2(b) of his Answer to 
our Petition for Mandamus, and this is the square hold- 
ing of United States v. Ryan, 402 U.S. 530 (1971). It 
must be equally clear, however, that the order is not ap- 
pealable at the instance of the Special Prosecutor. 

The Special Prosecutor suggests (Reply Memorandum 
5 n. 1) that the order may be appealable under 28 U.S.C. 
§ 1291, 28 U.S.C. § 1292(a)(1), or 18 U.S.C. § 3731. 
We deal with these seriatim. 


*To a limited extent this Reply Brief duplicates things that 
Counsel for the President said at oral argument September 11th. 
We have done this where we have thought it would be helpful to the 
Court to have those expressions as a part of a coherent Brief rather 
than being required to piece together the Reply Brief and the Tran- 
script of Argument. 


Because it requires considerable time to have a brief such as this 
typed in final form and duplicated, it is impossible to judge, at the 
time this is being written, whether any fruitful result will come from 
discussions among the parties as suggested in the Court’s memoran- 
dum of September 13th. Counsel for the parties will be meeting for 
that purpose and a report will be made to the Court by September 
20th. 

* The document filed originally by the Special Prosecutor in the 
District Court is here referred to as Brief in Support, his initial 
brief in this Court as Supplemental Brief, and his post-argument 
submissions as Reply Memorandum. 
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28 U.S.C. § 1291 provides no basis for an appeal by 

the Special Prosecutor. 
The United States can appeal in a criminal case only if the 
right of appeal is specially given by statute. Being a general 
grant of jurisdiction, § 1291 does not authorize the Govern- 
ment to appeal in a criminal case. 
9 Moore & Ward, Federal Practice J 110.04, at 96 (1969). 
Quite aside from that fatal barrier, § 1291 is confined to 
“final judgments”, and the decision of the District Judge 
that he cannot yet determine whether all or any part of the 
tapes in question should go to the grand jury possesses 
none of the indicia of finality. 

Nor is appeal available under 28 U.S.C. § 1292(a)(1), 
allowing appeal from the grant or denial of an injunction. 
This basis for appeal was expressly rejected in United 
States v. Ryan, 402 U.S. 330, 334 (1971), under circum- 
stances in which a stronger argument for a § 1292(a) (1) 
appeal could have been made than is available here. 

Finally, no appeal will lie under 18 U.S.C. § 3731, even 
as amended in 1968 and 1971. Some word of historical 
background will help to put the present version of that 
statute in perspective. For most of our history it had been 
the law that the United States had no right of appeal 
under any circumstances in a criminal case. United States 
v. Sanges, 144 U.S. 310 (1892). The Criminal Appeals 
Act of 1907, 34 Stat. 1246, was intended to correct that 
situation, and that act, as it has been amended from time 
to time, is now 18 U.S.C. § 3731. 

The statute was always strictly construed, in accord- 
ance with the strong policy that “appeals by the Govern- 
ment in criminal cases are something unusual, exceptional, 
not favored.” Carroll v. United States, 354 U.S. 394, 400 
(1957); Will v. United States, 389 U.S. 90, 96 (1967). 
As the Court said in the Will case: 

Congress clearly contemplated when it placed drastic limits 
upon the Government’s right of review in criminal cases that it 
would be completely unable to secure review of some orders 
having a substantial effect on its ability to secure criminal con- 


victions. This Court cannot and will not grant the Government 
a right of review which Congress has chosen to withhold. 


389 U.S. at 97 n. 5. 


A particularly glaring omission in the Criminal Ap- 
peals Act as it formerly stood was that there was no 
way whatever for the United States to obtain review of 
an order of a District Court granting a motion to suppress 
illegally-obtained evidence, even though the Government 
might have no case without the evidence and even though 
District Courts might well err in trying to apply the com- 
plex body of doctrine that has developed under the 
Fourth Amendment. Accordingly, in 1968 Congress 
amended § 3731 to give the United States a right of 
appeal, under defined circumstances, from the grant of 
suppression motions 82 Stat. 237. The statute was a wise 
and a helpful one. 3 Wright, Federal Practice and Proce- 
dure: Criminal 141 (1969); 9 Moore & Ward, Federal 
Practice J 110.19[7] (1969). Even so, the statute, pro- 
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viding as it did a carefully defined and limited right of 
appeal in criminal cases, was not a retreat from the gen- 
eral policy that appeals by the Government in criminal 
cases are not favored. “Instead, it is a limited exception 
to it, and as such is to be narrowly construed.” United 
States v. Greely, 134 U.S.App.D.C. 196, 198, 413 F.2d 
1103, 1105 (1969). 

But the difficulties with the Criminal Appeals Act went 
far beyond its failure, until 1968, to allow for review of 
suppression orders. There was great uncertainty about 
what orders were appealable and what were not, par- 
ticularly in view of the archaic terminology of the statute. 
There was frequent uncertainty about whether appeal 
would lie to the Supreme Court or to the Court of Ap- 
peals, and direct appeal to the Supreme Court was as 
unsatisfactory in that context as in every other. These 
defects in the statute led the Supreme Court to describe 
it bluntly as “a failure.” United States v. Sisson, 399 U.S. 
267, 307 (1970). These were the problems to which 
Congress addressed itself in 1970. See S. Rep. No. 91- 
1296, 91st Cong., 2d Sess. (1970). The only change pro- 
posed with regard to the 1968 provision allowing appeal 
of suppression orders was to make it clear that this 
applied to a suppression order at a probation revocation 
hearing. Id. at 2, 12-13. The bill was passed unani- 
mously—and almost without discussion—by the Senate, 
116 Cong. Rec. 35658-35660 (1970), and later that 
same day appended as an amendment to the Omnibus 
Crime Control Act of 1970, id. at 35742, in which form— 
with a modification in conference not presently relevant— 
it was enacted into law. 84 Stat. 1890. 

It is quite true that in the present form the statute 
says that it “shall be liberally construed to effectuate its 
purposes.” That language is hardly license to entertain 
an appeal in a case not within the statutory language or 
the purposes for which the statute was adopted and more 
recently amended. The order of August 29th is not one 
dismissing an indictment or information and does not 
come within the first paragraph of § 3731. It is not an 
order “suppressing or excluding evidence or requiring 
the return of seized property in a criminal proceeding” 
and thus is not within the second paragraph of the statute. 
The District Court has neither suppressed nor excluded 
anything. It has held only that it does not yet have suf- 
ficient information to rule on a claim of privilege with 
regard to material covered by a subpoena. 

Even if the District Court were ultimately to sustain 
in full the President’s claim of privilege, it is far from 
clear that an appeal would lie at the instance of the Spe- 
cial Prosecutor. One court, fully mindful of the 1971 
amendment and of its statement that it is to be liberally 
construed “to effectuate its purposes,” has said that “the 
legislative intent was to allow the Government to appeal 
from any order of the District Court suppressing evidence 
and ordering the return of seized property except those 
orders made during trial on an indictment or informa- 


tion.” United States v. Calandra, 455 F.2d 750, 752 
(6th Cir, 1972). That is, we think, a fair description of 
the history and purpose of the amended statute. There is 
not the slightest indication that Congress intended so 
drastic a change in federal practice as to authorize an ap- 
peal by the United States whenever a District Court sus- 
tains a claim of privilege by a witness testifying, other than 
at trial, or by a witness subpoenaed to produce documents. 
Nor is it likely that Congress would have reversed the 
historic tradition and made Government appeals in crim- 
inal cases a routine, commonplace matter without debate 
or division among its members. 

But if, as we have seen, the Special Prosecutor cannot 
appeal this wholly interlocutory ruling by the District 
Court, neither can he obtain review by mandamus. The 
expansion of the right of appeal, in carefully defined cir- 
cumstances, by the 1968 and 1971 amendments of 18 
U.S.C. § 3731 does not affect the restrictions on the ex- 
traordinary writ of mandamus announced in Will v. 
United States, 389 U.S. 90 (1967). Judge Friendly has 
recently written that “we are well aware that mandamus 
may not be employed to circumvent the limitations of 
the Criminal Appeals Act.” United States v. Weinstein, 
452 F. 2d 704, 712 (2d Cir. 1971), cert. denied 406 US. 
917 (1972). 

The cases relied on by the Special Prosecutor in sup- 
port of mandamus are not in point. He twice refers (Reply 
Memorandum 1, 3) to Donnelly v. Parker, US. 
App. D.C. " F. 2d , No. 73-1259 (Au- 
gust 21, 1973), without noting that that was a civil case 
in which mandamus was refused. The Fourth Circuit 
decision cited at Reply Memorandum 2 not only was de- 
cided long before the Will case announced a more re- 
strictive view about mandamus but also was a ruling on 
a definite action by a District Court, while in this case 
the District Judge has ruled only that he is not yet in a 
position to determine whether the Special Prosecutor 
should be given the material he seeks. United States v. 
United States District Court for the Eastern District of 
Michigan, 444 F. 2d 651, 655-656 (6th Cir. 1971), af- 
firmed 407 U.S. 297 (1972), cited at Reply Memoran- 
dum 3, was an instance in which the Government’s case 
would have been dismissed if it had not been able to ob- 
tain review by mandamus. Thus it is quite consistent with 
the statement in Will that 

this Court has never approved the use of the writ to review 

an interlocutory procedural order in a criminal case which 

did not have the effect of a dismissal. 
389 U.S. at 98. Finally, Schlagenhauf v. Holder, 379 
U.S. 104, 111 (1964), quoted extensively at Reply 
Memorandum 7, held only that since one of two issues 
presented on mandamus was appropriate for review by 
that means, it was proper for the court, in a civil case, to 
pass as well, “under these special circumstances,” on 
the other issue. It is not authority for holding that where 
one party to a criminal case has a clear right to review 
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on mandamus, the other party may also have review by 
mandamus of issues of a very different kind. 

The Court should dismiss the Special Prosecutor’s 
appeal and refuse to entertain his Petition for Mandamus. 


Il. THE PRIVILEGE EXISTS 


It iscommon ground among the parties and the District 
Court that there is a privilege of some kind in order to 
protect the Presidency. We divide on the nature of the 
privilege. The Special Prosecutor and counsel for the 
District Judge treat the matter as if this were a mere 
evidentiary privilege. It is an evidentiary privilege of 
course—but it is also much more than that. It is a privilege 
that in all of its aspects stems from the Constitution. As 
was developed both at oral argument (Tr. 27-28) and 
in our initial brief, (Brief for Petitioner 44-45), the 
privilege stems both from considerations of separation 
of powers and, wholly apart from that, from the need for 
Constitutional officers in every branch of government to 
be able to work in privacy and to communicate with their 
aides and those with whom they work with assurance of 
confidentiality. The distinction between a purely evi- 
dentiary privilege and a privilege of Constitutional di- 
mension has often been recognized. This Court’s decision 
in Soucie v. David, 145 U.S.App.D.C. 144, 148, 448 
F.2d 1067, 1071 (1971), is a recent and familiar exam- 
ple. The Court there passed on the issues that were then 
before it, but noted that a claim of executive privilege 
would pose “‘[s]erious constitutional questions” that might 
have to be faced on remand if the Government chose to 
invoke that privilege. 

Nor is it true that the President has made only a 
“generalized claim of privilege,” (Supplemental Brief 36; 
cf. Brief in Support 2), and has failed to particularize 
any need for preserving confidentiality. In Paragraph 4 
of the President’s Special Appearance in response to the 
Order to Show Cause, he incorporated by reference, to 
establish that “the disclosure of the information sought 
by the subpoena is contrary to the public interest,” his 
letter of July 23rd to the Honorable Sam J. Ervin, Jr. 
(App. 28.)* That letter spells out in detail why produc- 
tion of tape recordings would be inconsistent with the 
public interest: 

The fact is that the tapes would not finally settle the central 
issues before your Committee. Before their existence became 
publicly known, I personally listened to a number of them. 
The tapes are entirely consistent with what I know to be 
the truth and what I have stated to be the truth. However, 
as in any verbatim recording of informal conversations, they 
contain comments that persons with different perspectives and 
motivations would inevitably interpret in different ways. Fur- 
thermore, there are inseparably interspersed in them a great 
many very frank and very private comments, on a wide range 


of issues and individuals, wholly extraneous to the Commit- 
tee’s inquiry. Even more important, the tapes could be accu- 


* The letter is erroneously characterized at one point as being 
from Mr. Wright. (App. 31.) It was in fact from the President 
himself, as appears where its text is set out. (App. 12-14.) 


rately understood or interpreted only by reference to an 
enormous number of other documents and tapes, so that to 
open them at all would begin an endless process of disclosure 
and explanation of private Presidential records totally un- 
related to Watergate, and highly confidential in nature. They 
are the clearest possible example of why Presidential docu- 
ments must be kept confidential. 

What we have here is a claim by the President of the 
United States of a constitutional privilege that he, for 
reasons he has fully described, has concluded it would 
not be in the public interest to produce. The description 
the Special Prosecutor has given of the nature of the 
conversations of which he seeks recordings (Brief in Sup- 
port 5-10) merely accentuates the fact that these were 
private, highly confidential conversations, held by the 
President in the course of his official duties. Thus while 
counsel for the President stands on the answers he gave 
to the hypothetical questions posed at argument by Judge 
Leventhal and Judge Wright (Tr. 22-25), they are hypo- 
thetical questions that bear no resemblance to any issue 
pending before this Court. It is established here that the 
information sought relates in its entirety to private con- 
versations in connection with the President’s official 
duties. 

Thus here, as in Reynolds, what is known to the Court 
is enough to show that there is a reasonable danger—and 
indeed much more than merely a reasonable danger— 
that compulsion of the evidence would expose matters 
that in the national interest should not be divulged. 

When this is the case, the occasion for the privilege is 
appropriate, and the court should not jeopardize the security 
which the privilege is meant to protect by insisting upon an 


examination of the evidence, even by the judge alone, in 
chambers. 


United States v. Reynolds, 345 U.S. 1, 10 (1953). This is 
analogous also, as the Court expressly recognized in Rey- 
nolds, to the practice when the Constitutional privilege 
against self-incrimination is claimed. The court may not 
inquire, even in camera, what the answer to the question 
would be. Instead it must merely judge in the light of the 
setting in which the question is asked whether there is 
any reasonable possibility that the question might be a 
link in a chain that would incriminate the witness, and 
leave it to the good faith of the witness to decide whether 
a truthful answer would in fact be incriminating or ex- 
culpatory. Malloy v. Hogan, 378 U.S. 1, 12 (1964); 
Hoffman v. United States, 341 U.S. 479, 486-487 
(1951). 


Il. THE ARGUMENTS AGAINST THE PRIVILEGE 


Four different theories have been advanced by the Spe- 
cial Prosecutor for overruling the President’s claim of priv- 
ilege in this case. All of them are unsound—as we shall 
show by taking them up seriatim. 


A. Waiver 


Since the District Court did not rely at all on any con- 
tention that the President had waived his privilege, we did 
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not discuss it in our initial submission, except to point out 
in a footnote that the claim of waiver is decisively refuted 
by Reynolds v. United States, 345 U.S. 1, 11 (1953), 
where the offer by the United States to allow testimony 
on the issue, rather than being a waiver, was expressly 
relied on as a reason for upholding the claim of privilege. 
(Brief of Petitioner 60 n. 17.) 

We still think that that is all that need be said on the 
subject, but since the Special Prosecutor did make a pass- 
ing reference to it in his submission to this Court (Sup- 
plemental Brief 32-35 ), we quote the forceful observation 
of Alexander Bickel on this aspect of the matter: 

Again, the issue is not whether the President has waived his 
privilege to keep the tapes secret. To the extent that it exists 
and with respect to matter that it covers, I do not see how the 
privilege can be waived. Naturally, if a document or a tape is 
no longer confidential because it has been made public, it 


would be nonsense to claim that it is privileged, and nobody 
would trouble to subpoena it either, since it would be available. 


But nature and reason of the privilege are rather to repose 
in the President and in him alone the subjective judgment 
whether to maintain privacy or release information—and which, 
and how much, and when, and to whom. Far from being 
waived, the privilege, it seems to me, is as much exercised when 
information is released as when it is withheld. 


Bickel, Wretched Tapes (cont.), N. Y. Times, August 
15, 1973, p. 33. 


B. Privilege Yields to Need 


In his submission to this Court, the Special Prosecutor 
said that “the executive privilege based on the general 
interest in encouraging candid discussions is conditional 
and can be outweighed by the demonstration of counter- 
vailing need for particular information.” (Supplemental 
Brief 22-23). Again at a later place he said: “Once a 
competing public interest is found adequate to outweigh 
the interests on which that presumptive privilege is 
based—as in the present case—the communications be- 
come unprivileged to the extent necessary to satisfy the 
predominant public interest.” (Supplemental Brief 31.) 

This claim, that Presidential privacy must go when- 
ever any need for evidence from the President is found to 
outweigh the interest in confidentiality, would be so ab- 
solutely destructive of the functioning of the Presidency 
that we found it difficult to believe that the Special Prose- 
cutor meant what his words so clearly seemed to say. In 
discussing this contention at oral argument counsel for the 
President felt it necessary to state that he hoped we were 
not doing the Special Prosecutor “an injustice” by this 
reading of his brief, and repeated later that “if I have mis- 
read him, I am sure he will advise the Court * * *,” (Tr. 
12.) Apparently we did not misread the Special Prosecu- 
tor, for neither at oral argument nor in his post-argument 
submission has he challenged this reading of his brief, and 
the second of the propositions he stated, in response to a 
question from Judge Mackinnon, seemed expressly to af- 
firm his willingness to rely on a theory this broad. Even on 
the assumption that a conversation between the President 
and his counsel involved no criminal participation by the 


parties to the conversation, the Special Prosecutor still 
thought that a recording of the conversation would be sub- 
ject to subpoena, saying: “We have also argued on the 
fact that the prima facie showing is strong, and the need 
for evidence is so great that as a matter of a more eclectic 
balancing the evidence should be made available.” 
(Tr. 48-49.) 

Perhaps this simple balance of need for evidence 
against a generalized interest in confidentiality may be ap- 
propriate at lower levels of Government, but surely it 
cannot be the law as applied to the enormously com- 
pelling interest in protecting the confidentiality of the 
highest officer in Government. 


C. Evidence for Criminal Cases 

A more limited version of the Special Prosecutor’s the- 
ory is the Presidential privacy must yield if conversations 
in the President’s office are needed for purposes of criminal 
law enforcement. The “generalized interest” in confiden- 
tiality, the Special Prosecutor asserts, “is not so great as to 
foreclose exceptions where there is a greater public need 
for the evidence in the administration of criminal justice.” 
(Supplemental Brief 20.) We see no need to further re- 
fute that theory by repeating what we have already said in 
our initial submission. (Brief for Petitioner 72-77.) As the 
authorities mustered there show, it has uniformly been 
held that neither the courts nor a grand jury have any 
power whatever to decide that enforcement of the criminal 
law outweighs other governmental interests. This is true 
not only where state secrets are concerned but also in “less 
sensitive areas,” United States v. Cox, 342 F. 2d 167, 182 
(5th Cir.) (Brown, J. concurring), cert. denied 381 U.S. 
935 (1965), in which “other confidential information,” 
not involving state secrets, would have to be disclosed. 
Jencks v. United States, 353 U.S. 657, 672 (1957). 

We emphasize that there are many circumstances, 
wholly aside from matters of military secrets or foreign 
relations, that may persuade the Executive that in a par- 
ticular instance other public interests outweigh enforce- 
ment of the criminal law. Suppose, for example, that the 
Attorney General believes he has sufficient evidence to 
justify indicting leading members of the opposing party 
for conspiracy to destroy the campaign files of a mem- 
ber of the President’s party who is standing for reelection. 
If there were any doubts or weaknesses whatever in the 
evidence to this effect, we submit that a responsible 
President might well conclude that a prosecution in an 
election year of a charge of this nature might give the 
appearance of being for partisan reasons and that in the 
public interest it is essential that the Justice Department 
be above any possible suspicion of partisanship. Under 
those circumstances, a President could direct that no 
prosecution be brought. No court could compel the bring- 
ing of the prosecution nor could any grand jury compel 
production by the President of the evidence turned over 
to him by the Attorney General. 
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A real life instance of this occurred in United States 
v. Cox, 342 F.2d 167 (5th Cir.), cert. denied 381 US. 
935 (1965), where it was held that a United States 
District Judge cannot force prosecution of what he re- 
garded as perjury where a prosecution would have inter- 
fered with the enforcement of civil rights in the South. 

To abandon these precedents, to hold that it is for 
the courts rather than the President to balance the im- 
portance of criminal law enforcement against other valid 
governmental interests, including the interest in pro- 
tecting the confidentiality of the Presidency, would truly 
be to cast the Constitution in the mold of Watergate 
rather than applying Constitutional practices and re- 
straints to the facts of Watergate. 


D. Abuse of the Privilege 


The most limited theory of all, but the one on which 
the District Judge seems to have relied and on which 
the Special Prosecutor places heavy reliance, is that the 
privilege that would otherwise be the President’s vanishes 
if the relation between the President and his advisers 
was abused by criminal design—or by subsequent per- 
jurious testimony—by any of those who took part in the 
conversations. 

Although some confusion developed about the matter 
at oral argument (Tr. 92-96), we believe that at the 
conclusion of the colloquy just cited counsel for the 
District Judge accepted the reading of the District Court’s 
opinion that had seemed obvious to us (Tr. 106-107), 
and that the District Court did indeed rule that if, after 
examination of the tapes, he concluded that there was no 
criminal involvement on the part of the President, and 
that the President’s participation in these conversations 
was in all respects pursuant to his Constitutional duty to 
“take Care that the Laws be faithfully executed,” the 
Court would then hold the recordings privileged in their 
entirety. (App. 115-116.) 

The Special Prosecutor has made it plain that he does 
not accept this view. He stated flatly to the Court that his 
case does not depend upon a prima facie showing of 
criminal involvement of the President. (Tr. 66.) This 
cannot be. The holder of a privilege does not lose that 
privilege because some other person has abused the 
privileged relation so long as the holder himself has not 
acted improperly. We discussed that in our initial sub- 
mission (Brief for Petitioner 70-71) and at oral argu- 
ment (Tr. 17-18). Neither at argument nor in his post- 
argument submission has the Special Prosecutor chal- 
lenged that proposition. Instead he has sought to argue 
that the President is not the holder of the privilege and 
that the privilege is one in the public interest. (Tr. 67.) 
But while the privilege exists because it serves the public 
interest, it is the President’s privilege. He, and he alone, 
must determine when it will be claimed. Chief Justice 
Marshall’s statement on that point in United States v. 
Burr, 25 F.Cas. 187, No. 14, 694 (C.C.D.Va. 1807), is 


decisive: 


The propriety of withholding it must be decided by himself, 
not by another for him. Of the weight of the reasons for and 
against producing it, he is himself the judge. It is their opera- 
tion on his mind, not on the mind of others, which must be 
respected by the court. They must therefore be approved 
by himself, and not be the mere suggestions of another for him. 


25 F. Cas. at 192.* 


The Presidential privilege is far different from the pol- 
icy involved in Clark v. United States, 289 U.S. 1 (1933), 
on which the Special Prosecutor relies so heavily. It may 
well be doubted whether the rule found inapplicable in 
Clark is a rule of privilege at all. It is treated as a rule 
of competency, rather than of privilege, in Rule 606(b) 
of the proposed Federal Rules of Evidence. In any event, 
it is a rule that goes to the jury as an entity and is not 
subject to waiver by an individual juror. It is wholly 
unlike the privilege that attaches to the President and is 
exercisable only by him. 

But though the District Judge was generally right in 
holding that the claim of privilege must be sustained if 
the President did not himself abuse the privileged relation, 
he was in error in holding that he must hear the recordings 
in order to determine whether this was the case. He was 
required to accept the solemn assurance of the President 
about his role in these matters. 


As we have already pointed out, this is the practice 
when the privilege against self-incrimination is invoked. 
If the court is satisfied from the implications of the ques- 
tion, in the setting in which it is asked, that a responsive 
answer might be incriminating, “the claim of the priv- 
ilege will be accepted without requiring further disclo- 
sure.” United States v. Reynolds, 345 U.S. 1, 9 (1953). 
The court cannot insist on an answer unless it is perfectly 
clear that there is no basis for a claim of the privilege. 
Hoffman v. United States, 341 U.S. 479, 488 (1951); 
Counselman v. Hitchcock, 142 U.S. 547, 580 (1892). 

This is the practice in dealing with Acts of Congress. 
The signatures of the Speaker of the House and the Presi- 
dent of the Senate on the enrolled bill are regarded as con- 
clusive and the courts cannot go behind those to see if, 
in fact, constitutional provisions about the adoption of leg- 
islation were followed by the Congress. This rule was an- 
nounced in Field v. Clark, 143 U.S. 649 (1892), and has 
been followed and applied many times since. E.g., Har- 


*At oral argument Judge Wilkey referred to a letter furnished 
by President Jefferson in the Burr case in which Jefferson deleted 
certain portions which he felt needed to be confidential. He also 
referred to a representation as to what, in summary, the President 
had deleted and why. The letter to which Judge Wilkey referred 
is the second letter mentioned on page 86 of Brief of Petitioner. 
Jefferson in fact transmitted a copy of the letter “omitting only 
certain passages.” With the letter was a certificate explaining 
that the omitted portions were “passages entirely confidential, given 
for my information in the discharge of my executive functions, 
and which my duties and the public interest forbid me to make 
public. I have therefore given above a correct copy of those parts 
which I ought to permit to be made public.” 9 Ford, Writings of 
Thomas Jefferson 63-64 (1889). On September 9, 1807, Hay 
delivered this letter with enclosures to the court. 25 F. Cas. at 
192-193. There the matter appears to have rested. 
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wood v. Wentworth, 162 U.S. 547 (1896); Twin City 
Nat. Bank of New Brighton v. Nebecker, 167 U.S. 196 
(1897) ; Flint v. Stone Tracy Co., 220 U.S. 107 (1911). It 
was based, the Field case said, on “[t]he respect due to co- 
equal and independent departments * * *.” 143 U.S. at 
672. No less respect is due to the statement of the President 
of the United States. 

But there is another, and more fundamental, reason why 
it cannot be for the court to listen to the tapes in camera 
to satisfy itself that the President’s involvement in these 
conversations was wholly innocent and in accord with his 
Constitutional duties. To allow the tapes to be heard by 
the judge for this purpose presupposes the possibility that 
in some future case a judge might conclude that some 
future President has been party to a crime and that his 
claim of privilege must be overruled. To allow a court, 
which has no jurisdiction to indict or to try an incumbent 
President, to conclude that a President has committed a 
crime, merely as an incident to an evidentiary ruling, 
would be wholly intolerable. The President would stand 
condemned in the eyes of the nation without any of the 
safeguards that even the humblest citizen enjoys before 
he may be branded as a criminal. The Framers delib- 
erately rejected a proposal that a President impeached by 
the House of Representatives be suspended until tried by 
the Senate and acquitted. 2 Farrand 612-613. Surely they 
would have turned down out of hand a procedure by which 
a single District Judge, in an exparte and in camera pro- 
ceeding, could brand a President as a criminal, as a man 
whose word cannot be accepted, and thus effectively de- 
stroy a President’s power to govern. 

All four of the theories that have been advanced in this 
case as reasons for overriding the President’s claim of privi- 
lege are unsound and should be rejected by this Court. 


IV. DISCLOSURE TO DEFENDANTS 


If the District Court should listen to the tapes in cam- 
era—and we, like Judge Sirica’s counsel, understand this 
to mean by the District Judge alone, without counsel being 
present—and should sustain the privilege in its entirety, the 
damage to Presidential confidentiality would be minimal, 
but it would still be damage of a serious nature. If one 
District Judge can listen to recordings of Presidential 
conversations, or examine notes or memoranda about 
them, all 400 District Judges could claim precisely the 
same power. As we have already pointed out, there are at 
least two other criminal cases and a number of civil cases 
in which private Presidential materials of this kind are 
being sought at this moment. (Brief for Petitioner 49 n. 
12.) Unless this Court upholds the President’s claim of 
privilege, many more such demands, in courts throughout 
the country, are certain to follow. Presidential confiden- 
tiality then would be, at best, at the mercy of 400 judges. 

But if the claim of privilege is upheld, either as a mat- 
ter of law, as we think it should be, or as a matter of fact, 
after in camera examination, at least this will mean that 


these highly confidential materials will not be available 
to defendants in criminal cases. With respect, we submit 
that the Special Prosecutor was wholly wrong when he ar- 
gued that “I don’t think that making the evidence, or parts 
of it available to the Grand Jury will affect that question 
one way or the other.” (Tr. 45.) The Special Prosecutor 
referred to United States v. Deutsch, 475 F.2d 55 (5th 
Cir. 1973). That case held that under the Brady rule the 
prosecution cannot withhold a Post Office file to which it 
could have had access. 
The government cannot compartmentalize the Department 
of Justice and permit it to bring a charge affecting a govern- 
ment employee in the Post Office and use him as its principal 
witness, but deny having access to the Post Office files. In fact 
it did not even deny access, but only present possession with- 
out even an attempt to remedy the deficiency. 
475 F.2d at 57. If the President’s claim of privilege is up- 
held in this case, and the Special Prosecutor is unable to 
turn over to defendants on demand recordings of Presi- 
dential conversations, no one can suggest that this will be 
because he has not made “an attempt to remedy the 
deficiency.” 

Judge Wilkey pursued the point when he suggested 
that a prosecution would not have to be dismissed if a de- 
fendant were not able to obtain evidence from a witness 
who had asserted his Constitutional privilege under the 
Fifth Amendment. The Special Prosecutor said that he 
hopes that that would be the result “[b]ut I have to rec- 
ognize, and I think this Court should recognize, that under 
Deutsch, the case I suggested, that that may not be the 
cong. © % 4". Pe 8dy) 

The argument does not work. There was no issue of 
any kind in the Deutsch case about privileged evidence. 
The Brady rule itself is in terms of evidence available 
to the prosecution, and undoubtedly extends as well to 
evidence in the possession of other investigative agencies. 
United States v. Bryant, 439 F.2d 642, 650 (1971); 
United States v. Eley, 335 F. Supp. 353, 358 (N.D.Ga. 
1972). Neither Brady nor any of its progeny, however, 
suggest that the rule there announced applies to evidence 
that is constitutionally privileged, Indeed courts regularly 
and routinely try codefendants jointly despite claims that, 
if there were a severance, defendant B, who feels obliged 
to exercise his Constitutional privilege not to testify in 
his own case, would give testimony favorable to defendant 
A if there were separate trials. See the cases cited in 1 
Wright, Federal Practice and Procedure: Criminal § 225, 
at nn. 81-83 (1969 and 1972 Supp.). 

But the matter is far different if any part of the tapes 
should be held not privileged and turned over to the 
grand jury or made available to the Special Prosecutor. 
The Special Prosecutor’s efforts, both in oral argument 
(Tr. 42-47) and in his post-argument submission (Reply 
Memorandum 9-17), to distinguish Alderman v. United 
States, 394 U.S. 165 (1969), are unpersuasive. 

It is of course true that Alderman was a case of ille- 
gal electronic surveillance and that the tapes there were 
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sought to see if the prosecution’s case at trial were in any 
measure fruit of the poisoned tree. It is equally true that 
tapes need not be examined, for that purpose, if the 
surveillance was not unlawful. Giordano v. United States, 
394 U.S. 310 (1969). It is also true that to seek tapes 
for that particular purpose one must have standing to con- 
test the Fourth Amendment violation, and the Court may 
make a preliminary determination of the standing ques- 
tion, just as it may of illegality. Taglianetti v. United 
States, 394 U.S. 316 (1969). 
But so long as the Confrontation and the Compulsory 
Process Clauses of the Sixth Amendment stand, a crim- 
inal defendant’s access to evidence cannot be limited to 
material needed to show a Fourth Amendment taint. A 
defendant is entitled to all relevant, not privileged, evi- 
dence that may tend to establish his defense—and this is 
a right that long antedated Brady v. Maryland, 373 U.S. 
83 (1963).° A defendant is also entitled to any evidence, 
not privileged, that may be useful in impeaching the 
credibility of witnesses against him. Giglio v. United 
States, 405 U.S. 150 (1972). The thrust of Alderman is 
not limited to the particular circumstance of illegal sur- 
veillance. Alderman rests on the nature of the material in 
question, verbatim recordings of private conversations. 
The Court was at pains to distinguish its holding there, 
that in camera examination is not permissible either to 
delete national security material or to excise irrelevancies, 
from other situations in which “in camera procedures 
have been found acceptable to some extent” on the 
ground of “the volume of the material to be examined 
and the complexity and difficulty of the judgments in- 
volved * * *.” 394 US. at 182 n. 14. It quoted with 
approval in that same footnote its remarks in Dennis v. 
United States, 384 U.S. 855, 874-875 (1966), that it 
is “not realistic to assume that the trial court’s judgment 
as to the utility of material for impeachment or other 
legitimate purposes, however conscientiously made, would 
exhaust the possibilities.” 
The key to Alderman is in the portion of the opinion 
Judge Wilkey read (Tr. 43) at oral argument: 
An apparently innocent phrase, a chance remark, a reference 
to what appears to be a neutral person or event, the identity 
of a caller or the individual on the other end of a telephone, 
or even the manner of speaking or using words may have spe- 
cial significance to one who knows the more intimate facts of 
an accused’s life. And yet that information may be wholly 
colorless and devoid of meaning to one less well acquainted 
with all relevant circumstances. 

394 U.S. at 182. Should the President’s conversations 

be held not privileged, the task will be too complex, and 


5# * #* [I]t is the law in this circuit that the due process 
requirement applies to all evidence which “might have led 
the jury to entertain a reasonable doubt about [defendants’] 
guilt” and that this test is to be applied generously to the 
accused when there is “substantial room for doubt” as to what 
effect disclosure might have had. 


United States v. Bryant, 439 F. 2d 642, 648 (1971). 
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the margin for error too great, to allow a judge or a Spe- 
cial Prosecutor to decide what in the recordings may be 
useful to a defendant. And Alderman holds very specifi- 
cally—as indeed the Government there conceded—“that 
this disclosure must be made even though attended by 
potential danger to the reputation or safety of third parties 
or to the national security—unless the United States 
would prefer dismissal of the case to the disclosure of the 
information.” 394 U.S. at 181. The repeated suggestion 
(Brief in Support 47 n. 34, Reply Memorandum 15) that 
material dealing with military secrets of foreign policy 
might be excised is incorrect as a matter of law. 

Finally, the Special Prosecutor was clearly wrong in 
arguing that only the participants in a particular con- 
versation would be entitled to listen to the recording of 
that conversation (Reply Memorandum 13-14). That 
was the ruling in the Fourth Amendment setting in which 
Alderman was decided. Where the issue is solely whether 
the defendants Fourth Amendment rights were violated, 
it is logical to limit the disclosure to conversations in which 
he participated but that logic has no application where 
disclosure is sought—and required—for broader purposes. 
If for example, a conversation between the President and 
X sheds light on what Y knew, or is inconsistent with 
what X now says about Y, it would seem that the Brady 
rule would require that the government turn that record- 
ing as well over to Y. 

In our adversary system for determining guilt or innocence, 


it is rarely justifiable for the prosecution to have exclusive 
access to a storehouse of relevant fact. 


Dennis v. United States, 384 U.S. 855, 873 (1966). 


Unless the privilege is sustained here, these recordings 
will have to be made available to potential defendants 
and they may well be introduced by the defendants at 
trial. No element of confidentiality would remain. 


Vv. COMPELLING COMPLIANCE 


The final portion of the Special Prosecutor’s post- 
argument submission is directed to urging the Court to 
call for the production of these tapes “by compulsory 
order.” (Reply Memorandum 18-19.) For the most part, 
we stand on what we have already said about the inability 
of a court to issue compulsory process to a President to 
require him to produce material he holds. (Brief for 
Petitioner 84—92.)° The Special Prosecutor has yet to 
point out a case in which a court has claimed such a 
power as against the President. The extensive discussion 
(Supplemental Brief 10-13) of Land v. Dollar, 89 U.S. 
App.D.C. 38, 190 F.2d 623 (1951), vacated as moot 
344 U.S. 806 (1952), does not advance the argument. 


*Contrary to the suggestion of counsel for the District Judge 
(Tr. 92), we have never challenged the authority of the court 
to issue the subpoena in the first instance. We distinguish between 
issuance of a subpoena, as was held proper in the Burr case, and 
compelling compliance with it. The District Court accepted that 
distinction. (App. 104 n. 17.) 
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In the first place, “the time honored, invariable practice 
in the Federal system” when a case becomes moot is to 
vacate the decision below “so that it will spawn no legal 
consequences.” Lebus v. Seafarers’ Intl. Union, 398 F.2d 
281, 283 (5th Cir. 1968). That statement of the practice 
is fully supported by many Supreme Court cases, in- 
cluding United States v. Munsingwear, Inc., 340 U.S. 36, 
39-41 (1950); Duke Power Co. v. Greenwood County, 
299 U.S. 259, 267 (1936). In the second place, there 
is a considerable distinction between a case like Land, 
assuming it had any authoritativeness, or even such a 
concededly authoritative case as Youngstown Sheet & 
Tube Co. v. Sawyer, 343 U.S. 579 (1952), and the 
present case. Leaving aside the fact that the President 
was not himself a party to those earlier cases, there is 
a difference between, on the one hand, restraining a high 
officer from going beyond his Constitutional authority by 
taking property of private citizens, and, on the other 
hand, compelling him to act affirmatively in a matter 
that has always been regarded as within the scope of 
his official discretion. 

Our opponents do not tire of quoting the statement in 
Marbury v. Madison, 1 Cranch (5 U.S.) 137, 177 
(1803), that it is “the province and duty of the judi- 
cial department to say what the law is,” but they fail to 
come to grips with the following statement from that 
same historic decision : 

By the constitution of the United States, the President is in- 
vested with certain important political powers, in the exercise 
of which he is to use his own discretion, and is accountable 


only to his country in his political character and to his own 
conscience. * * * 


* * * [Whatever opinion may be entertained of the manner 
in which executive discretion may be used, still there exists, and 
can exist, no power to control that discretion. The subjects are 
political. They respect the nation, not individual rights, and 
being entrusted to the executive, the decision of the executive 
is conclusive. * * * The acts of such an officer, as an officer, 
can never be examinable by the courts. 


1 Cranch at 165. Nor do they see fit to discuss the remark 
in Marbury in which the Court disclaimed any judicial 
power to order “an intrusion into the secrets of the cabi- 
net * * *,” 1 Cranch at 170, nor to take notice of the 
fact that in Marbury the Court expressly ruled with regard 
to Attorney General Lincoln that “if he thought that any- 
thing was communicated to him in confidence he was not 
bound to disclose it * * *.” 1 Cranch at 144.’ 


7 Careful students of the Presidency have not overlooked the 
significance of this: 


The last phase of presidential prerogative to receive attention 
here, one that has been recently much in the public eye, stems 
also from the “take-care’”’ clause. The reference is to the Presi- 
dent’s right to protect official confidences between himself and 
his subordinates from undue judicial and congressional curiosity. 
The leading case on the subject is still Marbury v. Madison. 
In the course of the argument the Attorney General, pointing 
out that he was acting as Secretary of State at the time of the 
transaction involved, hinted that “he felt himself bound to 
maintain the rights of the executive” and that he ought not 
to answer concerning “any facts which came officially to his 


The Court is asked to hold the President subject to 
compulsory process despite his categorical representation to 
the Court below and to this Court that to do so would 
subject his office to serious embarrassment and harm. That 
step should not be taken. To do so would inflict unprece- 
dented injury not only to the Office of the Presidency but 
also to the spirit of accommodation upon which the func- 
tioning of our Constitutional system, at its highest reaches, 
critically depends. 

The President has acted in this spirit. He has made 
executive testimony and privileged documents available. 
Recognizing the unique character of Watergate, he au- 
thorized the appointment of a special prosecutor and per- 
mitted the vesting of wide discretion in him. But he has 
not delegated to the Special Prosecutor, and will not 
abrogate, his Constitutional duties and prerogatives. That 
would move beyond accommodation to irresponsibility. 

The circumstances of this case do not require or justify 
such a result.* 


It should be remembered that the constitutional crisis 
that the press professes to see in this case is not of the 
President’s making. He issued no subpoenas. He went to 
unprecedented lengths in making relevant testimony and 
documents available to assist those inquiring into Water- 
gate. It was the insistence of the Special Prosecutor and 
the Senate committee for still more, and their determina- 
tion to press that insistence to a court test, that has brought 
this case here. This Court can fully perform its function 
by saying what it understands the law to be and leaving 
it to the President, who “is accountable only to his coun- 
try in his political character and to his own conscience,” 
to determine how to comply with the spirit of the Court’s 
decision. 


VI. THE NATURE OF THE PRESIDENCY 


We will not repeat what we have previously said about 
the unique attributes of the Presidency of the United 
States, or of the essentiality to the work of that office 
that confidentiality be protected.’ (Brief for Petitioner 


knowledge while acting as Secretary of State.” The Chief Jus- 
tice, though of the opinion that nothing confidential was in 
fact involved, conceded none the less that “If he [the Attorney 
General] thought that anything was communicated to him 
in confidence he ought not to answer concerning it.” 

Corwin & Koenig, The Presidency Today 52-53 (1956). 


® The reference to contempt in the Freedom of Information Act, 
5 U.S.C. §552(a)(3), hardly justifies the reliance put on it by 
the Special Prosecutor. (Reply Memorandum 18 n. 6) This is not 
an FOIA action. There is grave doubt whether the President is sub- 
ject to that statute. See Soucie v. David, 145 U.S.App.D.C. 144, 
150 n. 17, 448 F.2d 1067, 1073 n. 17 (1971). In any event, that 
sanction, so far as we know, has not been used in FOIA litigation, 
and if it were sought to use it against the President, we would view 
it as unconstitutional. 

*We commend to the Court the views of the Department of 
Justice expressed in the brief recently filed with this Court in 
Nader v. Butz, No. 73-1935, and suggest that that brief will be 
helpful to the Court in this matter. It treats directly with the issue 
of Presidential confidentiality and contains insights and authorities 
additional to those presented by the parties to this litigation. 
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10-45). But we recognize that lawyers for a party are 
not disinterested and that our views may be colored by 
the demands of advocacy—even though the conception 
we have put forward is the one that has been held by 
everyone who has ever served in that great office. 


Thus we close by quoting from a distinguished con- 
stitutional scholar who is disinterested, who does not rep- 
resent any of the parties to this dispute, and who is not 
allied with the President either politically or ideologically. 
On September 12, 1973, the morning after oral argu- 
ment in this case, the following appeared as a letter to 
the Editor of the Washington Post from Charles L. Black, 
Jr., Luce Professor of Jurisprudence at the Yale Law 
School. We quote it in its entirety: 


JUDGE SIRICA’S RULING AND THE PRESIDENCY 


I have in several places taken positions defensive of the 
presidency in the current “tapes” controversy. These positions 
have seemed to stir such anger that I want to explain what 
I see as being fundamentally at stake. 


Underlying all technical discussion, one thing is starkly plain. 
If what we were concerned with were sheer competence 
to make wisely the critical decision on confidentiality, there 
could be no slightest doubt that the President is far more 
competent than any judge or judges can be to decide what 
degree of confidentiality, as to internal White House com- 
munications, best serves the national interest—including pre- 
eminently, the strong national interest in the effective and 
dignified conduct of the presidency. The rule that will prevail, 
if Judge Sirica’s decision stands, will have nothing to do 
with the relevant competence, expertness, or knowledge of 
context, for there can be no question where these things reside, 
and they do not reside in district judges. Judge Sirica’s rule 
makes sense only if bad faith is something so often to be 
found in our presidents that we must, in order to avoid its 
effect, commit the decision on confidentiality of any given 
material to a less competent and informed authority than the 
President, accepting the harm that must sometimes result from 
this as a lesser evil than the harm to be feared from presiden- 
tial bad faith. 


It is this, above all, that makes the Sirica decision so degrading 
to presidential office. If the decision stands then we will in 
future follow a procedure whose unavoidably visible meaning 
is that we deeply distrust the good faith of our presidents. 


The presidency, through history, has not deserved that slur, and 
there is no reason to think it will in future. If, on solid evi- 
dence, any one president can at any time be shown to deserve it, 
then he should be impeached and removed, instead of our 
devising procedures fitted only for presidents who do not 
merit trust. If we are so corrupted that we must fear habitually 
electing such people, then we cannot expect to have trust- 
worthy judges or trustworthy congressmen and senators either. 


The institution of the presidency has done much for the United 
States. In the person of Washington, it was a nucleus of honor 
around which a nation could form. Without it, we would in 
all probability not even have fought the Civil War, let alone 
won it. In the hands of Franklin Roosevelt, it led us not far 
enough, but at least a good way, toward social justice. Harry 
Truman used it to bridge us over from war to our new world 
responsibility. Even in less masterful hands, such as those 
of Dwight Eisenhower, the office has been a power on the 
whole for good. 


No substitute offers itself for the American presidency, either 
domestically or in the world. It will be easier to tear down 


than to build back. I hope our courts, moving without hurry, 
will determine at last not to degrade this office. 

The spirit so eloquently put by Professor Black is the 
one that must inform decision in this case. To tear down 
the office of the American Presidency is too high a price 
to pay even for Watergate. The Special Prosecutor has 
spoken repeatedly of the overriding importance of “pre- 
serving the integrity of the Executive Office of the Presi- 
dent * * *.” (Supplemental Brief 22; Tr. 33, 74.) The 
importance of that can be gainsaid by no one, and the 
efforts of the Special Prosecutor against any who broke 
the laws will be of great value toward that end, but ulti- 
mately the Constitution of the United States has vested 
this great responsibility in the President of the United 
States, and he is determined to preserve the integrity of 
the Executive Office in a fashion that will not damage 
irreparably the ability of the Executive Office to function. 


CONCLUSION 


For all of the reasons we have stated, in our initial 
submission, at oral argument, and in the present Reply 
Brief, the District Court’s Order of August 29th should 
be vacated. 


Respectfully submitted, 


LEONARD GARMENT 
J. Frep BuzHarpDT 
CuHar_Les ALAN WRIGHT 
Douctas M. PaRKER 
Rosert T. ANDREWS 
Tuomas P. Marinis, Jr. 
The White House 
Washington, D.C. 20500, 
Attorneys for the President. 
September 19, 1973. 
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to the offices of 


The Honorable John J. Sirica 
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3rd and Constitution Ave., N.W. 
Washington, D.C. 20001 

Archibald Cox 

Special Prosecutor 

Watergate Special Prosecution Force 
1425 K Street, N.W. 

Washington, D.C. 20005 


THomas P. Marinis, Jr. 


NOTE: Copies of the brief were made available by the White House 
Press Office. 
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VISIT OF PRIME MINISTER ZULFIKAR ALI 
BHUTTO OF PAKISTAN 


Joint Statement by President Nixon and Prime Minister Bhutto 
Following Their Meetings. September 20, 1973 


President Nixon and Prime Minister Bhutto of Pakistan have held 
two cordial and wide-ranging working discussions during the Prime 
Minister’s visit to Washington September 18-20. The meetings gave the 
President and the Prime Minister an opportunity to renew their personal 
friendship and to discuss matters of common interest to Pakistan and 
the United States. Both President Nixon and Prime Minister Bhutto 
reviewed and welcomed the progress made in the past eighteen months 
in enhancing peaceful relations throughout the world and in reducing ten- 
sion between the major powers. The leaders pledged their continuing 
efforts to build a just and lasting peace, based on principles of national 
sovereignty and equality, respect for territorial integrity, and non-inter- 
ference in the internal affairs of any state. They also reaffirmed the close 
ties of friendship that have long characterized relations between the 
United States and Pakistan. President Nixon assured Prime Minister 
Bhutto of strong U.S. support for Pakistan’s independence and territorial 
integrity, which he considered a guiding principle of American foreign 
policy. 

President Nixon took the opportunity to congratulate Prime Min- 
ister Bhutto on the progress Pakistan has made over the past twenty 
months. He noted the successes of the Prime Minister of Pakistan in 
establishing representative government under a democratic constitution 
recently adopted by the National Assembly, and in restoring the war- 
shattered economy of Pakistan, which has unfortunately received a seri- 
ous set-back in the recent unprecedented floods. 


Prime Minister Bhutto voiced his warm appreciation for the gen- 
erous American response to Pakistan’s severe flood losses. The two leaders 
discussed additional needs and ways in which the United States and the 
international community might be responsive. President Nixon pledged 
additional assistance and vigorous support for international relief efforts. 

The two leaders also discussed Pakistan’s long-term assistance needs. 
They reviewed the substantial assistance which the United States has 
extended to Pakistan. President Nixon noted the importance which the 
United States attaches to Pakistan’s stable development and reviewed 
for the Prime Minister plans for future assistance. 

Prime Minister Bhutto reviewed for the President the Simla Agree- 
ment of July 1972, and the New Delhi Agreement of August 28, 1973, 
calling for repatriation of prisoners of war and other stranded persons 
from the 1971 war between India and Pakistan. The President congrat- 
ulated Prime Minister Bhutto on his statesmanship in reaching the agree- 
ments. President Nixon reiterated the United States’ warm support for 
the process of reconciliation underway in South Asia, and expressed the 
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United States’ interest in expeditious implementation of the agreements 
and in the resolution of other outstanding issues in South Asia through 
peaceful means in accordance with internationally recognized principles. 

There was also a discussion of international narcotics problems. 
President Nixon welcomed Prime Minister Bhutto’s recent statement 
pledging efforts to control narcotics traffic and progressively to eliminate 
poppy cultivation. The President assured the Prime Minister of strong 


U.S. support for Pakistan’s efforts. 





Federal Communications Commission 


Announcement of Intention To Nominate 
James H. Quello To Be a Member of the 
Commission. September 20, 1973 


The President today announced his intention to nomi- 
nate James H. Quello, of Grosse Pointe Park, Mich., to 
be a member of the Federal Communications Commission 
for the 7-year term expiring June 30, 1980. He will suc- 
ceed Nicholas Johnson, whose term has expired. 

Until his retirement in September 1972, Mr. Quello 
was station manager of the WJR Division and vice presi- 
dent of Capital Cities Broadcasting Corporation. He be- 
came station manager of the WJR Division, in Detroit, 
in 1964 when WJR was acquired by Capital Cities Broad- 
casting, and became a vice president of the firm in 1969. 

Mr. Quello had been with WJR since 1947, serving 
successively as public relations and advertising manager, 
program and public affairs manager, operations manager, 
and general manager. From 1960 to 1964, he was also vice 
president of the Goodwill Stations, Inc., which owned 
WJR. Prior to joining WJR, he had been publicity man- 
ager for the Lone Ranger program with WXYZ in Detroit. 
While in Detroit, he was a member of the Detroit Housing 
and Urban Renewal Commission from 1952 to 1972, serv- 
ing four terms as president. He is also a past president of 
the Michigan Association of Broadcasters and has served 
on the National Radio Code Board and the National Con- 
gressional Liaison Committee of the National Association 
of Broadcasters. 

He was born on April 21, 1914, in Larium, Mich. He 
was graduated from Michigan State University, where 
he was a newscaster with WKAR and editor of the Michi- 
gan State News. From 1940 to 1945, he served as an offi- 
cer in the U.S. Army. 

Mr. Quello is married to the former Mary Elizabeth 


Butler. They have two sons and reside in Grosse Pointe 
Park, Mich. 


Ozarks Regional Commission 


Announcement of Intention To Nominate 
William Hinton Fribley To Be Federal 
Cochairman. September 20, 1973 


The President today announced his intention to nomi- 
nate William Hinton Fribley, of Crestline, Kans., to be 
Federal Cochairman of the Ozarks Regional Commis- 
sion. He will succeed E. L. Stewart, Jr., who resigned 
effective August 1, 1973. 

Since 1969, Mr. Fribley has served as Special Assistant 
to the Federal Cochairman of the Ozarks Regional Com- 
mission. He has also served as chairman of the board 
of Tri-State Manor nursing home, in Galena, Kans., and 
since 1968 has raised and marketed Angus cattle. 

From 1949 to 1969, Mr. Fribley served as a member 
of the Kansas House of Representatives. During his leg- 
islative career, he served as chairman of the Kansas House 
Committees on Soldiers’ Compensation, Military Affairs, 
and Public Health and Welfare, and the Joint Charitable, 
Benevolent and Penal Institutional Committee. He served 
for 2 years as speaker pro tem, for 2 years on the Majority 
Caucus Committee, and for 4 years as majority floor 
leader. 

Mr. Fribley was born on January 8, 1926, in Miami, 
Okla. He served in the European theater with the U.S. 
Army during World War II. 

The Ozarks Regional Commission was designated an 
economic development region in 1966 to develop long- 
range, comprehensive economic development programs, 
to coordinate Federal and State economic development 
activities, and to promote increased private investment in 
the region. The region includes 205 counties in Arkansas, 
Kansas, Missouri, and Oklahoma. 
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Discussions on Examination of Tapes 


Letter From the President’s Attorney on Discussions 
Held Pursuant to the Memorandum From the U.S. 
Court of Appeals. September 20, 1973 


In re Grand Jury Subpoena, Nos. 73-1962, 73-1967 
Dear Mr. Kline: 


This is to advise you that counsel in the above-entitled 
matter have had lengthy meetings, pursuant to the sug- 
gestion in the Court’s memorandum of September 13th. 
Mr. Cox and Mr. Buzhardt met on September 17th and 
18th and today Mr. Cox and Mr. Lacovara of his office 
met with Mr. Buzhardt, Mr. Garment, and myself. I 
regret to advise the Court that these sincere efforts were 
not fruitful. 

All participants in these conversations have agreed that 
we shall say nothing about them except to make this report 
to the Court. 

I understand that Mr. Cox will similarly advise you of 
these meetings and of their unsuccessful outcome. 


Respectfully, 
CHARLES ALAN WRIGHT, 
An Attorney for the President. 
[cc: Honorable Archibald Cox] 


[Mr. Hugh E. Kline, Clerk, United States Court of Appeals, Wash- 
ington, D.C. 20001} 


NOTE: The text of the letter was made available by the White House 
Press Office. It was not issued in the form of a White House press 
release. 


Sickle Cell Anemia 


The President’s Message to the Congress Transmitting 
the First Annual Report on Administration of the 
National Sickle Cell Anemia Control Act. 

September 21, 1973 


To the Congress of the United States: 


I am pleased to send to the Congress the First Annual 
Report on the Administration of the National Sickle Cell 
Anemia Control Act in accordance with the require- 
ments of Section 1106 of the Public Health Service Act, 
as amended. The Annual Report describes the ongoing 
research and service activities established to carry out the 
provisions of the act. 

Research efforts to investigate the mechanism and sub- 
sequent complications of the abnormal sickling process in 
sickle cell anemia have been significantly increased over 
the past year under the National Institutes of Health. 
Clinical trials utilizing antisickling agents are under- 


way to alter the sickling process and thus aid indi- 
viduals who suffer from sickle cell anemia. Demonstra- 
tion service activities designed to improve public aware- 
ness, education, detection and counseling concerning sickle 
cell disease have been initiated by the Health Services 
Administration. 

These efforts are directed towards one genetic blood 
disorder—sickle cell disease, but the research and service 
results will also be relevant to a broader spectrum of ge- 
netic blood disorders. The fight against sickle cell anemia 
continues to be a high priority for our Government and I 
am pleased to commend this report to the attention of 
the Congress. 

RIcHARD Nixon 


The White House, 
September 21, 1973. 
NOTE: The report is entitled “Annual Report on the Administra- 


tion of the National Sickle Cell Anemia Control Act” (6 pp. and 
appendix, processed) . 


Secretary of State 


Remarks of the President and Dr. Henry A. Kissinger 
at the Swearing-In Ceremony for Dr. Kissinger. 
September 22, 1973 


THE Preswent. Ladies and gentlemen, we welcome 
you today to this ceremony in which Dr. Henry A. Kis- 
singer will be sworn in as Secretary of State. 

The Chief Justice of the United States will now admin- 
ister the oath of office. 

[At this point, Warren E. Burger, Chief Justice of the United States, 
administered the oath of office. The President then resumed 
speaking.] 

THe PresweEnT. Mr. Chief Justice, Mr. Secretary of 
State, Members of the Cabinet, Members of the House 
and the Senate, and all of our other distinguished guests: 

I know all of you will want to hear from the new Secre- 
tary of State speaking for the first time in that capacity, 
and my remarks therefore will be brief before presenting 
him to you. 

First, I am aware of the fact that during the process of 
his hearings that you have learned much about him that 
perhaps you had not known before, but certainly during 
the process of his hearings you learned that here is a man 
who has the poise, the strength, the character to serve in 
this great position, and that he can handle himself under 
considerable fire. As a matter of fact, Dr. Kissinger used 
to come in my office during the days of the hearings. He 
had not been through such an experience before, and I 
said, “You are going to go through it for a long time, do 
you still want the job?” But I kept reassuring him, and 
I told him the vote would be very, very good, and it was. 
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And I am sure he must have felt like Winston Churchill, 
who once wrote that the most exhilarating thing in life is 
to be shot at without result. [Laughter] 

Now, much has been written about Dr. Kissinger’s 
background and the significance of his appointment. All 
of you know, and members of the press are aware of the 
fact that I like to refer to things which happen to be first 
in this Administration. I suppose that is the right of every 
President. 

But in Dr. Kissinger’s case, we are very proud and it is 
very significant in these days when we must think of 
America as part of a whole world community, it is very 
significant that for the first time in our long history, a 
naturalized citizen is the Secretary of State of the United 
States. 

It is also significant to note that this is the first Secretary 
of State, who, before assuming that office, had traveled on 
official business both to Peking and to Moscow. I was 
trying to think of something else that had not been 
written, and nothing occurred to me until yesterday, when 
very late in the day, I thought I had better get a haircut 
before appearing on television again, and so my barber, 
who is also Dr. Kissinger’s barber, said he had been look- 
ing at some pictures of Secretaries of State, and he said, 
“T bet I know something about this man that you don’t 
know.” 

I said, “I am sure you do. What is it?” 

He said, “He is the first Secretary of State since World 
War II who doesn’t part his hair.” [Laughter] 

So I began to think back and I said, “Secretary Ache- 
son, yes, that is right, he parted his hair; Secretary Dulles 
parted his hair; Secretary Rogers parted his hair.” 

But then my barber, who is a very wise man and seldom 
wrong, I said, “But what about Secretary Rusk?” [Laugh- 
ter] And he said, “Well, Mr. President, he didn’t have 
much hair, but what he had, he parted.” [Laughter] 

That little story about the parting of hair has no rele- 
vance to the functions of Secretary of State. I would say 
on a serious vein simply that Dr. Kissinger assumes this 
office at a watershed time in American foreign policy, at 
a time when America is at peace for the first time in 12 
years, at a time when we recognize that the only thing 
more difficult than getting peace is keeping it, at a time, 
therefore, when building the structure of peace is so 
important. 

And he also recognizes another fundamental fact. There 
is a tendency these days to personalize every activity in, 
particularly, foreign policy: the exciting secret trips of 
Dr. Kissinger to Peking, to Moscow, to Paris; what a 
President does, what a Secretary of State does, what his 
advisers do. 

But Dr. Kissinger knows, as I know, and as everybody 
in this audience knows, that successes in any area, and 
particularly in foreign policy, do not come simply from 
the activities of one person. It requires a dedicated team 
of people, men and women working together. And, in now 


having achieved peace, in keeping the peace and building 
the structure of peace, he has the function and, I am 
sure, will meet that responsibility of getting the coopera- 
tion of the people in the State Department and the other 
agencies of government, so that working together and 
working with the Congress of the United States, we will 
not miss this historic opportunity to build a lasting peace 
for America and the world. This is certainly his charge. 
It is one that he welcomes, and it is one for which he is 
superbly qualified. 

Ladies and gentlemen, Secretary of State Henry 
Kissinger. 

SECRETARY KissincErR. Mr. President, the Chief Jus- 
tice, distinguished guests: .. 

Nearly 5 years ago, shortly after the President had been 
elected, he invited me to call on him at the Hotel Pierre 
in New York. I had never met the President at the time, 
and he described to me, in a conversation which even- 
tually led to my appointment as his Assistant for National 
Security, what he hoped to achieve in his Presidency. 

He told me that no goal could be more noble than to 
bring mankind closer to its eternal hope for a lasting 
peace. He said that we should not be hampered by any 
preconceptions, that we should not avoid any new de- 
partures and that we should enlist the ablest people in 
the departments and in the country to help in this 
enterprise. 

In the 5 years that have passed since then, we have 
gone through many turbulent times, but the objective has 
never wavered, and the major progress has been made in 
easing many of the tensions that existed in the world when 
the President assumed office. 

A few weeks ago in San Clemente, the President spoke 
to me again about his hopes for his second term, and 
asked me to assume this position, and he again stressed 
to me that the only objectives that are worth achieving in 
foreign policy are those that transcend Administrations 
and go beyond parties, and he spoke to me then about the 
structure of peace. 

When we speak of a structure of peace, we mean a 
world which has not just eased tensions, but overcome 
them; a world not based on strength, but on justice; 
a relationship among nations based on cooperation and 
not an equilibrium of forces alone. That kind of a world 
is the task, as the President has pointed out, of all Ameri- 
cans, and it is the reason why the President has charged 
me here with achieving it in the closest cooperation with 
the Congress and with the great departments of the 
Government. 

Mr. President, you referred to my background, and it is 
true, there is no country in the world where it is conceiv- 
able that a man of my origin could be standing here next 
to the President of the United States. And if my origin can 
contribute anything to the formulation of our policy, it is 
that at an early age I have seen what can happen to a 
society that is based on hatred and strength and distrust, 
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and that I experienced then what America means to 
other people, its hope and its idealism. And therefore, in 
achieving a structure of peace under your leadership, Mr. 
President, we will strive not just for a pragmatic solution 
to this or that difficulty, but to recognize that America has 
never been true to itself unless it meant something beyond 
itself. 

And as we work for a world at peace with justice, com- 
passion, and humanity, we know that America, in fulfill- 
ing man’s deepest aspirations, fulfills what is best within it. 

Thank you very much. 


NoTE: The President spoke at 11:05 a.m. in the East Room at the 
White House. 


Veto of Small Business and 
Disaster Relief Bill 


The President’s Message to the Senate Returning 
S. 1672 Without His Approval. September 22, 1973 


To the Senate of the United States: 


I am returning today without my approval S. 1672, a 
bill to amend the Small Business Act. 

The stated purpose of this measure is to improve the 
legislative authority of the Small Business Administra- 
tion, and I am in complete accord with that objective. 
Unfortunately, this legislation is also burdened with sev- 
eral extremely undesirable features—provisions which 
would represent a backward march for the Federal Gov- 
ernment’s disaster relief programs—and for that reason, 
I am compelled to veto it. 

Last year our Nation experienced the worst series of 
natural disasters in recent memory. I visited several of the 
affected areas and talked with the victims. Many of them 
pointed out problems they were having with Federal aid. 

As a result of those discussions, I ordered a thorough 
review of all Federal disaster assistance programs, and 
earlier this year I proposed legislation that would funda- 
mentally restructure them. The purpose of those pro- 
posals was simple: to help disaster victims in the fastest, 
most efficient and most humane way possible—and in a 
way that would target our assistance on those genuinely in 
need, The Federal Government has a clear responsibility 
to help disaster victims who cannot help themselves, espe- 
cially low-income families, but those who have their own 
resources should not use the general taxpayer as a crutch. 

If I were to sign this bill, we would turn our back on 
these objectives and reinstate practices that have proven 
unworthy in the past. In fact, this bill would reopen a 
leaky financial tap in the Federal Treasury which the Con- 
gress itself closed last April. 

The provisions of S. 1672 which I find unacceptable 
are these: 


—At a large and unnecessary expense to the tax- 
payer, this bill would provide Federally subsidized loans 
and grants to all disaster victims regardless of economic 
need. A wealthy landowner, who could provide for him- 
self through insurance or could easily obtain a private 
loan, would be entitled to a $2500 free grant from the 
Government and an additional loan at only three percent 
interest. Alternatively, he could forego the grant and 
obtain a loan for the full amount at only one percent 
interest. A poor family could qualify for the same aid 
under this bill, but it is unlikely they would require as 
large a loan as richer families. The net result would be 
greater Federal assistance for the well-to-do than the 
needy, and an even larger bill for the general taxpayer. 
That is not my idea of good government. 

—The cost for the taxpayer of S. 1672 would be ap- 
proximately $400 million in Federal spending for each 
$1 billion in loans. While we cannot precisely forecast 
future costs, we do know that if our disaster experiences in 
the next 12 months are the same as last year, this bill would 
add $800 million to the Federal budget. 

—lIn addition, this bill would slow the Federal Govern- 
ment’s ability to respond to disasters by creating an admin- 
istrative nightmare for those agencies charged with 
providing assistance. 

My continuing hope is that we can act this year to ac- 
complish the much-needed reforms in our disaster assist- 
ance programs. The proposals I sent to the Congress earlier 
this year are designed to insure that the sincere compassion 
felt by all Americans for disaster victims can be trans- 
lated into the most rapid, effective and equitable form of 
disaster assistance possible. To this end the Administration 
will continue to work with the Congress to enact these 
comprehensive reforms and, if need be, to enact a con- 
structive, fiscally responsible and effective interim measure 
which would serve until more permanent reforms can be 
made. In the meantime, ongoing programs will continue 
to be of assistance to disaster victims and will not be 
affected by my disapproval of S. 1672. 

RicHarp Nixon 
The White House, 
September 22, 1973. 


Defense Spending 


The President’s Letter to Senators Mike Mansfield, 
Hugh Scott, and John C. Stennis. Dated September 20, 
1973. Released September 22, 1973 


Dear Senator Scott: 


I am enclosing a copy of a letter I have sent to Chair- 
man Stennis indicating my specific concerns about the 
Defense Procurement Bill now on the Senate floor. I 
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thought it might be useful to explain to you the reasons 
for those concerns. 

Current efforts in the Congress to reduce the FY 74 
Defense budget are deeply disturbing to me. Prior to sub- 
mission in January, that budget was carefully reviewed, 
both within the Department of Defense and within the 
National Security Council system. During this review, the 
strategic and diplomatic implications of lower budgets 
were thoroughly assessed. Difficult choices had to be made 
because we were mindful of the need to hold down spend- 
ing in order to combat inflation. Marginal defense pro- 
grams were eliminated and other programs trimmed. I 
was convinced then, and I am convinced now, that the 
request I finally sent the Congress was the minimum level 
consistent with the Nation’s security interests and our for- 
eign policy objectives. 

There is no doubt in my mind that a strong defense 
posture is closely linked to the past success and future 
development of our foreign policies. A strong military 
posture was a key factor in our opening of contacts with 
the Chinese and efforts to improve our relations with the 
Soviets—steps which were in the interest of the entire 
nation. A strong defense posture will continue to be a 
crucial ingredient as we try to maintain close relations 
with our traditional allies and to prevent conflicts and 
crises that could undermine efforts to continue to 
strengthen relations with the potential adversaries. 

It is ironic that in this critical period in which the 
United States has so much at stake in the international 
arena, arguments to erode our military posture have 
gained such currency. We are now engaged in crucial 
efforts to improve our trade relationships, to reform the 
international monetary system, and to obtain oil supplies 
from parts of the world fraught with tension. Strong 
American military forces, by making a vital contribution 
to international stability, provide us with the influence 
and leverage we need in negotiating with both our allies 
and our potential enemies. All of our efforts to secure a 
more peaceful and prosperous world will be endangered 
if we unilaterally erode our defense posture. 

Unilateral reductions would be particularly destructive 
for two sets of negotiations that will begin soon and will 
have a profound effect upon the future. Within a matter 
of about a month, we will be embarking on a new and 
extremely important phase of the strategic arms limitation 
talks. The SALT talks will focus on ways of controlling 
the qualitative aspects of the arms race. This would be 
a most inopportune time to weaken our position unilat- 
erally by cutting back on new U.S. weapons systems that 
demonstrate to the Soviets we will not stand aside while 
they continue to make qualitative improvements to their 
forces. 

The second set of negotiations—discussions with the 
Warsaw Pact regarding mutual troop reductions in 
Europe—should also begin shortly. A strong defense ca- 
pability and a visible posture of unity on the part of the 


American public, its Congress and Executive are an essen- 
tial ingredient in the MBFR negotiations. We cannot 
expect the Soviet Union to negotiate seriously if they be- 
lieve that by slowing negotiations they can get troop 
reductions at no cost to themselves. 

But the issue of national defense goes beyond issues of 
foreign policy. It goes to the heart of the question of our 
priorities as a Nation. My judgment is that in today’s 
world this nation cannot afford less defense. We have in 
the past tried to shrug off the burden of defense only to 
find that conflict reached us nonetheless. We paid a tragic 
price for that unpreparedness. 

Secretary Schlesinger, Admiral Moorer and many other 
military advisers can provide you with all the necessary 
details on the specifics of the programs I have recom- 
mended and the particular reasons why the cuts the Con- 
gress is considering will be a serious blow to the national 
interest. While I will leave to them the discussion of the 
details, I would like to mention several areas of particular 
concern: 

—A unil. ‘eral cut in our NATO troops would begin 
a serious unraveling of the fabric of NATO. It would 
completely disrupt our MBFR and _ burden-sharing 
negotiations. 

—A reduction in military assistance for South Vietnam 
and Laos would be unwise during this delicate period of 
transition to peace. Our request was the minimum fund- 
ing necessary and I ask your support in restoring the cuts. 

—Failure to develop and produce new weapons would 
cripple our efforts to provide the forces and equipment 
we will need for our security five to ten and even fifteen 
years into the future. Our potential adversaries continue 
to press ahead with their weapons development programs. 
If we fail to do likewise, our national security could be 
threatened at some point in the future. 


—Severe reductions in authorized manpower, as pro- 
posed in the Senate bill, would gravely jeopardize our 
efforts to maintain adequate force levels for both present 
and future needs. Adequate manpower is the most critical 
input to our Defense posture and should not be reduced 
below current levels, which are already the lowest in 
23 years. 


An adequate defense must not become a partisan issue. 
A strong and ready military force is an asset to all Ameri- 
cans and supports all of their interests, Therefore, the 
Congress and the Executive Branch must work together 
to provide the funds, the manpower and the leadership 
needed to assure this capability. I ask for your support in 
this most critical effort. 

I am sending similar letters to Mike Mansfield and 
John Stennis. 

With best regards, 

Sincerely, 
RicHarp Nrxon 


[The Honorable Hugh Scott, Minority Leader, United States Senate, 
Washington, D.C. 20510] 
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Digest of Other 
White House Announcements 


Following is a listing of items of general interest which 
were announced to the press during the period covered 
by this issue but which are not carried elsewhere in the 
issue. Appointments requiring Senate approval are not 
included since they appear in the list of nominations 
submitted to the Senate, below. 


September 17 


Senators John C. Stennis, Strom Thurmond, John G. 
Tower, and Henry M. Jackson, and Secretary of Defense 
James R. Schlesinger met with the President at the White 
House to discuss the military procurement authorization 
bill and other defense matters. 

Secretary of the Treasury George P. Shultz met with 
the President at the White House to report on his recent 
trip to Tokyo where he attended the first round of the 
General Agreement on Tariffs and Trade negotiations. 
They also discussed the Secretary’s forthcoming trip to 


Nairobi to attend the International Monetary Fund 
meetings. 


September 18 


The President acknowledged the retirement of Olin 
Hatfield Chilson as a United States District Judge for the 
District of Colorado, effective December 31, 1973. 

The President acknowledged the retirement of Leo 
Brewster as a United States District Judge for the North- 
ern District of Texas, effective November 1, 1973. 


September 19 


Prime Minister Zulfikar Ali Bhutto met with the Presi- 
dent at the White House to conclude 2 days of meetings. 

At President Nixon’s invitation, Francois-Xavier Ortoli, 
President of the Commission of the European Commu- 
nities, will meet with the President at the White House on 
October 1. 

The President opened a meeting on energy and the 
environment being conducted by John A. Love, Director 
of the Energy Policy Office. The meeting held in the 
Cabinet Room at the White House was attended by the 
Governors of Florida, Kentucky, Virginia, Maryland, 
Connecticut, Massachusetts, and Pennsylvania, and rep- 
resentatives of the Governors of California, New Jersey, 
and New York. Secretary of the Interior Rogers C. B. 
Morton and Environmental Protection Administrator 
Russell E. Train also participated in the meeting. 

The President today accepted, with deep regret and 
with deep appreciation and admiration for his work in the 


field of education, the resignation of Sidney P. Marland, 
Jr., as Assistant Secretary for Education in the Depart- 
ment of Health, Education, and Welfare, effective 
November 1, 1973. 

Walter H. Annenberg, U.S. Ambassador to the United 
Kingdom, met with the President at the White House. 


September 20 


The President announced the appointment of two per- 
sons to the President’s Commission on Personnel Inter- 
change. They are: Under Secretary of Commerce John 
K. Tabor and Deputy Secretary of the Treasury William 
E. Simon. 

The President transmitted to the Congress the follow- 
ing two reports: the annual report to the Congress on the 
1971 upland cotton program and the 1972 annual report 
of the St. Lawrence Seaway Development Corporation. 

The President presented the Harmon International Avi- 
ation Trophies to Geraldine Cobb of Oklahoma, 
Lt. Col. Thomas B. Est, USAF, of Kentucky, Lt. Col. De- 
wain C. Vick, USAF, of Ohio, Andre Turcat of France, 
and Brian Trubshaw of Great Britain. The award win- 
ners were accompanied by Senator Barry Goldwater. 

Richard Clayton, Jr., president of the United States 
Jaycees, called on the President at the White House. 

The President met with Vice President Spiro T. Agnew 


in the President’s office in the Old Executive Office 
Building. 


September 21 


The President announced the delegation which will 
represent him at the funeral of King Gustav of Sweden 
on September 25. They are: Adm. Arleigh A. Burke 
(USN, ret.), Representative of the President and head 
of the delegation; Representative Albert W. Johnson of 
Pennsylvania; Jerome Holland, former U.S. Ambassador 
to Sweden; Franklin S. Forsberg; and Arthur Olson, 
Chargé d’ Affairs, U.S. Embassy, Stockholm. 

The President today accepted with deep regret the 
resignation of Elburt F. Osborn as Director of the Bureau 
of Mines, effective today. The President expressed his per- 
sonal appreciation for Director Osborn’s dedicated service 
during this challenging period for the Bureau of Mines. 

The President today accepted the resignation of Bethel 
B. Larey as United States Attorney for the Western Dis- 
trict of Arkansas. 

Sunthorn Hongladarom, Secretary General of the 
Southeast Asia Treaty Organization, met with the Presi- 
dent at the White House. 

Marshall T. Mays, president of the Overseas Private 


Investment Corporation, met with the President at the 
White House. 
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NOMINATIONS SUBMITTED 
TO THE SENATE 


The following list does not include promo- 
tions of members of the Uniformed Services, 
nominations to the Service Academies, or 
nominations of Foreign Service officers. 


Submitted September 17, 1973 
Nancy Hanxs, of New York, to be Chairman 
of the National Endowment for the Arts 
for a term of four years (reappointment) . 
The following-named persons to be Members 
of the National Commission on Libraries 
and Information Science for terms expir- 
ing July 19, 1978: 
Bessre BozeHM Moore, of Arkansas (re- 
appointment). 
Jutm Li Wu, of California, vice Alfred 
R. Zipf, term expired. 
DANIEL WiLLiaM Casey, Spr., of New 
York, vice John G. Kemeny, term ex- 
pired. 


Submitted September 20, 1973 

WiLtt1aM HINTON Frisiey, of Kansas, to be 
Federal Cochairman of the Ozarks Re- 
gional Commission, vice E. L. Stewart, 
resigned. 


Submitted September 21, 1973 

JAMES H. QUELLO, of Michigan, to be a mem- 
ber of the Federal Communications Com- 
mission for a term of 7 years from July 1, 
1973, vice Nicholas Johnson, term expired. 
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ACTS APPROVED BY 
THE PRESIDENT 


Approved September 19, 1973 
Public Law 93-108 
Joint resolution authorizing the President 
to proclaim the period of September 15, 
1973 through October 15, 1973, as “Johnny 
Horizon '76 Clean Up America Month”. 


Approved September 21, 1973 

Public Law 93-110 
An act to amend the Par Value Modifica- 
tion Act, and for other purposes. 

Public Law 93-109 
Little Cigar Act of 1973. 

Public Law 93-111 
An act to amend section 2 of the Act of 
June 30, 1954, as amended, providing for 
the continuance of civil government for 
the Trust Territory of the Pacific Islands. 
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CHECKLIST OF WHITE HOUSE 
PRESS RELEASES 


Listed below are releases of the Office of 
the White House Press Secretary during the 
period covered by this issue which have not 
been included in the issue. 


Released September 17, 1973 


Summary: fourth annual report of the 
Council on Environmental Quality 

News briefing: on the fourth annual report 
of the Council on Environmental Quality— 
by John A. Busterud, Acting Chairman, 
and Beatrice E. Willard, member, Council 
on Environmental Quality 


Released September 19, 1973 

Fact sheet: Housing policy recommendations 

News briefing: on the President’s message on 
housing policy—James T. Lynn, Secretary 
of Housing and Urban Development 

News briefing: on their meeting with Gover- 
nors and State representatives on energy 
and environmental matters—by John A. 
Love, Director, Energy Policy Office, Rogers 
C. B. Morton, Secretary, Interior Depart- 
ment, and Russell E. Train, Administrator, 
Environmental Protection Agency 


Released September 22, 1973 

Biographical data: Henry A. Kissinger. 

Fact sheet: SBA loan ceiling and disaster 
loan amendments. 
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